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THE LIBERTY OF THE PRESS.! 


As the State of New York contains a larger reading public 
and a greater number of men and women devoted to literary 
pursuits than any other, as more newspapers, magazines and 
periodicals are published here, and as they have here exerted 
their widest influence, catered most successfully to the popular 
taste, scored their greatest triumphs and been guilty of their 
most grievous faults, I have deemed the place an appropriate 
one to speak for the hour allotted to me upon ‘* the liberty of 
the press.”’ 

The right of every man to express his opinions in speech or 
print is justly esteemed as one of the most sacred prerogatives 
of a free people. The very first amendment to the Constitution 
declares that Congress shall make no law abridging the freedom 
of speech, or of the press. A like restriction is found in some- 
what varied phraseology in the Constitution of every State, with 
an express proviso in some cases that the person so uttering or 
publishing shall be responsible for an abuse of the privilege. 
No clause of the Constitution has been more sacredly cherished, 
and none more carefully upheld by the judicial power. 

A temporary law passed in 1798, during the administration of 
President Adams, punishing the publication of false, scandalous and 
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malicious libels upon the government, Congress or the President, 
with the intent to excite against them the hatred of the people, 
to stir up sedition or combinations for resisting the laws, or the 
executive acts of the President, commonly known as the ‘ Sedi- 
tion Act,’? was so obnoxious to popular sentiment that it prob- 
ably contributed more than any other one thing to the downfall 
of the Federal party. At the expiration of the three years fixed 
for the continuance of the act, it had already fallen into desue- 
tude and largely into contempt. A perusal of the reported trials 
under the act gives one the impression that the libellers were, as 
a rule, a lot of violent and worthless fellows, who sought to foist 
themselves into notoriety by vicious attacks upon the President; 
that the trials were not conducted with the judicial decorum and 
impartiality which are observed at the present day, and that the 
law itself was unnecessary and impolitic. The line between a 
legitimate opposition to the government — a feature indispens- 
able to the liberty of the press, and to a free Constitution — and 
a false publication intended to bring the government into dis- 
repute, is altogether too shadowy in its practical application to 
be made the basis of a criminal statute. It is not strange that 
the act was looked upon as a distinct breach of privilege, and as 
pointing to still further encroachments upon the freedom of 
speech. While libels upon the government, Congress, and the 
President are by no means unknown to this generation, they are 
usually regarded as harmless, and frequently as strengthening 
the administration in the estimation of its friends. A law pun- 
ishing them criminally would be thought to deprive the political 
press of its most valuable prerogative. 

Inestimable as is the constitutional privilege of speaking, 
writing and publishing what one pleases, it is one which is not 
only susceptible, but actually productive of gross abuses. Prob- 
bably some of these are inseparable from entire freedom of dis- 
cussion; others are the offspring of personal spite or political 
persecution. And here let me say that the magazines, and what 
is ordinarily known as the periodical literature of the country, 
very rarely offend against the rules of fair discussion or the 
canons of good taste. Indeed, our monthly and weekly peri- 
odicals may safely challenge comparison with similar publications 
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in the most enlightened countries of Europe. Their leading 
articles are as able and as interesting, and their illustrations 
much superior specimens of the engraver’s art. There is noth- 
' ing to apologize for in that regard. 

Too much cannot be said in praise of our daily press as 
newsgatherers. Their enterprise in this direction is superior to 
every obstacle. No quarter of the globe is too remote; no 
expense too great; ro difficulties so insurmountable that they 
cannot be overcome in pursuit of the latest and most authentic 
intelligence. Relays of reporters are kept within call, ready to 
be dispatched to the most distant city. Steam vessels are 
chartered to meet incoming steamers, to watch naval maneuvers, 
or to reach places inaccessible by land. Telegraph wires are 
burdened with messages passing to and from the office of pub- 
lication, and special trains are hired for the prompt dissem- 
ination of their several editions. If their editorials do not 
always equal in ability those of the leading English journals, — 
and I am not prepared to admit even this, —their news 
columns are a refreshing contrast to the deadly dullness of the 
continental papers. 

All this, however, does not blind us to the fact that many of 
these papers are guilty of a grave abuse of their privileges. 
Indeed the sins of the press have been a fruitful subject of 
discussion ever since the foundation of the government. Nothing 
more severe has ever been said of them than was said by 
Benjamin Franklin, himself the father of American printers, 
in an article published by him in September, 1789, entitled 
**An Account of the Supremest Court of Judicature in Penn- 
sylvania, namely, The Court of the Press.”’ Of the power of 
this court he says: ‘*‘ It may receive and promulgate accusa- 
tions of all kinds, against all persons and characters among 
the citizens of the State, and even against all inferior courts; 
and may judge, sentence and condemn to infamy, not only 
private individuals, but public bodies with or without inquiry 
or hearing, at the court’s discretion. This court is established 
in favor of about one citizen in five hundred, who by 
education or practice in scribbling, has acquired a tolerable 
style as to grammar and construction. * * * This five 
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hundredth part of the citizens have the privilege of accusing 
and abusing the other four hundred and ninety-nine parts at 
their pleasure; or, they may hire out their pens and press to 
others for that purpose.’’ After saying that the court is 
governed by no rules; that the accused is allowed no jury; is 
not permitted to know the name of his accuser, or of seeing 
his witnesses, he says: ‘* Yet, if an officer of this court re- 
ceives the slightest check for misconduct in this his office, he 
claims immediately the rights of a free citizen by the Con- 
stitution, and demands to know his accuser, to confront the 
witnesses, and to have a fair trial by a jury of his peers.’ 
As this article was written one hundred and ten years ago, it 
is evident that the abuses of which we complain are of long 
standing. 

Premising that there has been a manifest improvement in 
the particulars in which Dickens satirized the New York press 
in ‘* Martin Chuzzlewit,’’ and that there has since arisen a 
class of papers tasteful in appearance, wholesome in tone and 
decent in morals, which deserve to take rank with the ablest 
of English journals, it is still true, and greatly to be deplored, 
that much of the daily press is lacking in good taste, the high 
moral tone and the general fairness that should characterize 
those who aspire to be considered leaders of public opiniom It 
should be said in extenuation of these abuses that many of them 
arise from no mean motive, but from a simple excess of enter- 
prise. The zeal which in times of war, or of great public excite- 
ment, spends itself in the collection and dissemination of the latest 
intelligence from the scene of action, is solely tempted in piping 
times of peace to work up sensations by trivial details of crimi- 
nal proceedings, domestic scandals or invented animosities among 
public men. 

Thus, it was clearly an excess of enterprise — certainly no 
lack of patriotism — which induced the press at the outbreak of 
the late war to embarrass the operations of the government by 
the publication of the departure and destination of troops and 
vessels, the contemplated points of landing, the strength of the 
armies, and all the facts of which an enemy would wish to be 
informed. Of course, these facts were known in Madrid as 
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soon as in New York, and, had Spain been as alert and sagacious 
as one of the greater Powers of Europe, the consequences might 
have been exceedingly disastrous. The government was finally 
driven to adopt a censorship as a military measure, which suf- 
ficed fora partial remedy of the evil. Inthis one particular, namely, 
the ability to hoodwink the enemy as to their movements, the 
Spaniards showed themselves our superiors in military tactics. 
While we were fortifying our coasts, maintaining a vessel of war 
at every port, and scouring the Caribbean sea in search of Cer- 
vera’s fleet, we were kindly apprising them of our every move- 
ment and aiding them in selecting a point of attack. 

Granting all that can be claimed for the promptness, accuracy 
and fulness of news from the seat of war, let us hope that it 
was an excess of zeal and not a desire to create a sensation 
which induced the press, while yet the splendid fruits of Amer- 
ican valor and enthusiasm were being garnered up, to begin 
smirching the character of the most prominent leaders of mil- 
itary operations, to stirring up animosities by complaining that 
this one was receiving more, and that one less, than his just 
meed of praise; by setting at loggerheads the most conspicuous 
leaders of our military and naval operations, who apparently 
had no thought of jealousy, and no desire, except to serve their 
country as best they were able and as opportunity was afforded 
them. It was certainly needless to carry this to a point where 
a civil word said of one was taken as an insult to the other, and 
where either might appropriately pray to be delivered from his 
friends. Was it just to our officers to make light of the fact 
that a quarter of a million of men were raised, enlisted, uni- 
formed, drilled, equipped and transported in mid-summer to one 
of the worst of climates and hurried into battle, all within sixty 
days ; and to ring no end of changes upon the charge that some 
of the camp-sites might have been better chosen, that the trans- 
ports were crowded and uncomfortable; that the rations were 
not such as the exigencies of the climate demanded, and that 
some of the officers were inefficient and unskilled? A stranger 
reading these accounts would naturally suppose the writer was 
trying to explain the causes of some disastrous defeat. 

But ill-directed enterprise is not confined to military opera- 
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tions alone. How often it has happened that criminals have 
escaped arrest by reading the papers and learning the exact 
steps taken to secure their apprehension? I recall the case of a 
great express robbery in one of the Southern States, and of a 
detective sent by the company to investigate the circumstances, 
and, if possible, to trace the guilty parties. A reporter, learn- 
ing of the expedition, insisted, against his protest, upon accom- 
panying the detective, shadowing him from the start, and duly 
advising the parties every morning of the steps taken to secure 
their arrest, and, inferentially, of the best method of escaping. 
And, yet, so unconscious was he of any impropriety that on his 
return, he thought it becoming to boast of what he had done 
in a long contribution to his paper, as if it were really a feat to 
be proud of. I do not deny that ‘excellent detective work has 
occasionally been done by reporters, but it has not been by tak- 
ing the world into their confidence, or inviting the correspond- 
ents of rival newspapers to accompany them. 

Ugly stories, too, are told — with how much truth I know 
not — of the methods resorted to to create a sensation, or to 
advertise a paper; of correspondents sent to Washington with 
instructions to blacken the character of particular men, regard- 
less of the actual facts ; of debates in secret session of the Sen- 
ate, published in defiance of privilege; of opinions of courts 
surreptitiously obtained before delivery and published without a 
sense of shame; of editorial space sold for so much a line; of 
messages stolen from the wires; of spies put. upon houses to 
unearth domestic scandals; or upon the steps of public men to 
ferret out political secrets; of respectable women detailed to 
walk the streets of a great city at night, get themselves arrested 
as disreputable and spend a night in prison for the sake of a 
startling article upon the infamous persecution of working 
women, but all with the understanding that if they were not 
arrested, they should be discharged for incompetency; of an- 
other sent to England to take return passage in an emigrant 
ship, with instructions to write up the horrors of a steerage pas- 
sage and the accompanying ruin, which, of course, she never 
saw; of various other contrivances by which reporters are sent, 
not to investigate facts, but to make a case, by hook or crook, 
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against some prominent official. For the credit of humanity, 
not to say for the honor of a great profession, let us hope that 
these stories are untrue; but there is something tiresome in their 
iteration. 

In matters of taste the daily press is too often a grievous 
offender. Conceding that upon such subjects there is no arbi- 
trary standard, and that each reader is entitled to judge for him- 
self, there are certain things so obviously inconsistent with 
artistic excellence as to require no argument or demonstration. 
It must be confessed that there has been asad degeneracy in this 
particular in the past thirty years. Indeed, there was nothing 
of this kind to excite comment prior to the Civil War, when 
startling headlines began to be used to call attention to the bat- 
tles and other exciting episodes of that great conflict. There 
was certainly no impropriety in such use, but when the war was 
over and the practice was continued of advertising criminalities, 
domestic scandals, prize-fights, baseball games, ward politics, 
and the thousand and one things which a conscientious editor 
would wish to hide away in a corner, if he felt bound to notice 
them at all, the veriest tyro in estheticism cries out against it. 
Who does not recall those dreadful extras of the late war, wherein 
the most trivial incidents were chronicled in blue or crimson 
capitals of startling size, and made the basis of an appeal to a 
credulous public? 

The next step in their downward career was the illustration, 
and such illustrations! Pictures of current events, of battles, 
murders and sudden deaths, sometimes copied from photographs, 
oftener drawn from the imagination — portraits of persons, of 
more or less conspicuity, from the President of the United States 
to the latest baseball team, with the wrong name often appended. 
An enterprising editor never allows the trivial fact that he has 
no photograph of a particular individual to prevent his publish- 
ing one. With hundreds of pictures in his collection, why 
should he not take his choice, since not one in a thousand will 
ever detect the fraud? All these extravagances culminate in 
the weekly horror of the Sunday edition, wherein all the colors 
of the painter’s palette disport themselves in lurid imaginings, 
that suggest nothing so much as those representations of the 
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infernal regions, wherein the medieval German painters used 
to delight in setting forth the tortures of the damned. If 
there can be anything worse than these, the mind of man 
hath not hitherto conceived them. Probably no law could be 
framed which would cover such cases, since matters of taste 
are beyond the pale of the law; but it is to be regretted that 
the great mass of the American people are so imperfectly 
educated as to take pleasure in these abortions of the engraver’s 
art. I know of nothing which is so calculated to shake one’s 
faith in popular education as the fact that a market can be 
found for them. Indeed, while illustrated papers have their 
place and the daily papers also have theirs, it is to be regretted 
that the line between should have been so far obliterated. We 
look to the one for news and the other for entertainment, and 
it is greatly to the credit of the leading metropolitan journals 
that they have refused to give countenance to this latest popular 
fad. The Sunday edition has probably obtained too strong a 
hold upon the public to be now the subject of argument, but 
one cannot but admire the sterling good sense of our British 
cousins in boycotting this innovation and compelling its dis- 
continuance. 

But it is in assaults upon private character thet the press is 
guilty of its greatest cruelties, for no other word in the English 
language will adequately express the nature of these attacks. 
There are probably but few men who have not, at some period 
of their lives, yielded to temptation, and done things they have 
afterwards regretted, and the consciousness of which they would 
reserve to themselves. And yet, there are a few journals un- 
scrupulous enough to spare no pains to ferret these things out, 
and to exploit them for the benefit of their readers. Indeed, 
it may be accepted as a maxim that the papers which clamor 
most loudly for the liberty of the press, are most prone to use 
it for invading the sanctity of private character. The doctrine 
of the common law, that a ‘*‘ man’s house is his castle,’’ is 
subverted as effectually by the unauthorized intrusion of a 
reporter as by the invasion of a constable. The truth is that 
the eccentricities, scandals, and even the criminalities of a 
private individual, are of no concern to the public until they are 
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made such by judicial proceedings. The common law denounced 
these publications, though true, as libels, and our modern law, 
which permits the truth to be given in evidence in criminal 
cases, qualifies this permission by the reservation that it shall be 
published with justifiable motives. Can such motives be attrib- 
uted to one who publishes them to defame private character, 
or to pander to the prurient curiosity of the public? The 
damage done by such publications, not only to the individual 
himself, but to the public morality, is incalculable. Cases are 
by no means unknown where men have been driven from their 
homes into other States, or to foreign countries, by the relent- 
less persecution of the local press, which, perhaps, was not 
satisfied with their methods of business. 

The publication of individual likenesses, or snap-shots, taken, 
perhaps, at embarrassing moments, 1s equally an invasion of 
one’s right to privacy, although it seems to be assumed that 
the natural vanity of mankind is flattered, rather than offended, 
at these personalities. But, if a man may appear in public, or 
seclude himself, as he sees fit, there is no sound reason why 
he should not determine the circumstances under which his 
face shall be exhibited in the newspapers. While there may 
be no law to reach these offenses against the right to privacy — 
unless they are distinct libels — they are none the less an out- 
rage upon propriety ; and one cannot but sympathize with the 
plucky attack which a young New York millionaire made upon 
a carriage load of reporters last summer, who were taking, in 
a most offensive manner, snap-shots of himself and his bride, 
while walking upon the beach at a summer resort. So far as | 
know, but one attempt has been made by law to redress these 
grievances. An act, passed at the last session of the California 
Legislature, denounced the publication of a portrait or caricature 
of any living person, other than that of an office-holder within 
the State, without his written consent, unless he had been con- 
victed of a crime. This act, | am informed, has been ignored 
by the California journals as an encroachment upon the con- 
stitutional liberty of the press, and no effort has been made to 
enforce its provisions. The policy of enacting laws, which the 
legislature has no intention of enforcing, is even more deplor- 
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able than the evils they are designed to punish. The contempt 
of the press for the right of individuals is bad enough, but its 
contempt for the law-making body of the State strikes at the 
whole foundation of social order. 

With regard to officials and candidates for public office, 
a different rule applies from that which holds good as to 
private individuals. The public has the right to know 
not only the qualifications, but the private character of can- 
didates for their suffrages ; and as, in a great majority of cases, 
they cannot possibly know them by acquaintance, or by pri- 
vate inquiry, they must, necessarily, rely upon the press for 
information. The law is justly liberal in this regard. Almost 
anything which is true will be treated as having been published 
for a justifiable reason, and, even with respect to matters which 
are not literally true, due allowance will be made for the zeal of 
partisanship and the fervor of political excitement. But there 
are limits to these indulgences. The character of a public officer 
is as dear to him as is that of a private individual, and he 
naturally objects to being placed in the category of the knavish, 
incompetent or corrupt, unless he properly belongs there. A 
great wrong is also done to the public by these wholesale and 
unfounded aspersions upon public characters. There are, un- 
doubtedly, a great many men in public life who ought not to be 
there; men of bad antecedents, unclean lives, corrupt and even 
criminal practices. These men should be fearlessly exposed and 
denounced, and the public warned against them; but a general 
denunciation of good and bad men alike misleads the voters, 
who are as much entitled to the services of the good as to be 
protected against the allurements of the bad. Men who have 
lived reputable lives at home, been respected in the community 
for their integrity, character and public benefactions, and who 
have amassed a fortune by industry and ability, do not, even 
when transplanted to Washington, become corrupt or incompe- 
tent. Their wealth removes them from the temptation to one, 
and their success in managing a private business is not likely to 
desert them when brought to bear upon the administration of a 
public office. 

In a democratic country it is specially desirable that public life 
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should be made attractive to men of education, good family and 
refined instincts; but, if their entrance to it is greeted by storms 
of abuse, vituperation and unjust aspersions upon their char- 
acter, it ought to be no matter of surprise if they abandon the 
field to men of coarser fiber. We are constantly setting forth 
to young men the advantages of higher education, by a liberal 
endowment of schools and colleges, and then deriding their 
appearance in public life, as an effort to override the rights of 
plain men of the people, who are, perhaps, more adept in polit- 
ical methods. If we occasionally make one of them the Governor 
of a great State, and suggest the possibility of further pro- 
motion, it is treated rather as a concession to his gallantry in 
the field than a recognition of his superior fitness. Few emi- 
nent men in public life have escaped these aspersions upon their 
character. None suffered more from them than our five most 
conspicuous Presidents, Washington, Jefferson, Jackson, Lin- 
coln, and Grant. None have been more fully vindicated by his- 
tory. Few men have been attacked as savagely as was the 
Secretary of War during the administration of Mr. Lincoln. 
The gist of his offending seems to have been that he was curt 
to the reporters. In retaliation he was charged with brutality, 
partiality, incompetency, and even corruption. The truth was 
that he was terribly in earnest, and that he allowed no consider- 
ation of drawing-room courtesy to stand between him and the 
successful accomplishment of his great undertaking. Blunt he 
may have been, but, for all that, Edwin M. Stanton is generally 
conceded to have been one of the greatest, if not the greatest, 
war minister this country has produced. 

While, as I have said before, the law permits an extreme lib- 
erality in commenting upon the conduct and qualifications of 
public officers, anything that is manifestly libelous is published 
at the peril of proving it to be true. To charge an officer with 
incompetency or corruption is as libelous as to charge a private 
individual with being a thief. That these limitations are so 
generally disregarded is no evidence that the law will not uphold 
them, but rather that they are treated with indifference, if not 
with contempt. 

But, if libelous charges be taken seriously, what is the remedy? 
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It is inconceivable that the law should not, nominally, at least, 
provide a remedy for libels upon public men. We shall see 
that in practice they are of little value. If the accused be a 
member of Congress, he may demand an investigating com- 
mittee. If he be an officer of the army or navy, a court of 
inquiry. If the head of an executive bureau or department, an 
investigation by the President or by Congress. This appeal to 
judicial fairness offers no difficulty, however, to the enterprising 
editor, who has once made up his mind to down the accused. 
The investigation is a sham; the members of the committee, a 
pack of nobodies; the committee itself a whitewashing affair, 
with no legal powers, and an acquittal by it a foregone conclu- 
sion. This prepares the public for either contingency. If the 
accused be convicted, it is proof that the charges were well- 
founded; if acquitted, that the investigation was a farce. In 
either case the sonanpeiamng editors will shout, with one accord: 
‘+ We told you so.’ 

The second remedy is a criminal ere for libel. This 
is common in England, where an editor is not infrequently given 
an opportunity of revising his judgment of public men in the 
seclusion of one of Her Majesty’s penitentiaries. The proceed- 
ing is not often resorted to in this country, owing largely to the 
reluctance of prosecuting officers to pursue, and of juries to con- 
vict, for offenses which are more private than public, and are 
usually political in their character. A civil action for libel is 
more common, and in the cases of private persons, often most 
effective, since juries are quite willing to award a generous 
sum in the way of ‘‘ vindictive damages.’’ But this remedy, 
although apparently simple, is encompassed by many diffi- 
culties. In the first place, the bringing of an action is an 
admission that the reputation of the plaintiff has suffered by 
the libel, when it is a well-recognized fact that many a politi- 
ician has been lifted into notoriety by such charges, and his 
friends, in the heat of their resentment, have taken them up, 
and redoubled their evidence of affection and loyalty. Indeed, 
it has been more than once suspected that adroit politicians have 
fostered these charges for the purpose of rallying their friends 
to a prompt vindication of their character. In the second 
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place, such an action implies an admission that the damage to 
the plaintiff’s character is susceptible of compensation in dol- 
lars and cents. In fact, it is rare that this is the real object 
sought, except in what are known as trade or business libels. 
The plaintiff is usually much less concerned in the amount of 
his verdict than in the vindication of his character through the 
publicity given to his defense. But here again he is defeated 
through a sort of Free Masonry of the press, by which it is 
understood that proceedings in actions for libel against news- 
papers shall not be published. The enterprise of the reporter 
for once gives way to higher considerations of professional im- 
munity. The result is that, while the baseless accusations may 
be read by millions, the refutation of them is known only to the 
jury and a few spectators in the court-room. 

They manage these things better in France, where a news- 
paper convicted of libel may be ordered, not only to publish 
the judgment and the reasons for it, but to publish it in other 
papers. In a recent case, arising out of the Dreyfus trial, 
the defendant was ordered to have copies of the judgment in- 
serted 240 times in different newspapers. By another law of the 
same enlightened country, an editor, who has taken liberties 
with the reputation of an individual, is bound to publish the 
answer of the person named to such charge within three days 
from its receipt, and without expense to such person. This 
article may be double the length of the article containing the 
reflection upon him. This is justice somewhat upon the homeo- 
pathic principle, similia similibus curantur. The injured party 
says to the editor: ‘* You have libeled me in your paper. I 
demand that you publish my answer in the same paper, though 
it be double the length of the article,’’ and the editor must, per- 
force, comply. The hand which administers the poison is thus 
compelled to administer the antidote. Or, the injured party 
may sue for damages, and, as a supplement to his judgment, 
may compel the editor, not only to publish the result in his own 
paper, but in as many others as the court may order. Fancy 
the consternation which a similar law would produce in a class of 
journalists who loot a reputation with the indifference to conse- 
quences of an Apache chief raiding a frontiersman’s cabin! 
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While the administration of law in France may not always con- 
form to our Anglo-Saxon ideas, there is in these particulars 
much to commend them to the average sense of justice. 

There are also the delays and annoyances incident to legal 
proceedings, the reluctance of public men to treat a newspaper 
libel as worthy of attention, the imperfect system of jury trials 
obtaining in many States, by which the court is forbidden to 
comment on the facts, and the constant efforts to obscure the 
real merits of the case and to prejudice the jury by the offer of 
irrelevant testimony. All of these difficulties redound to the 
advantages of the newspaper, and render it practically impos- 
sible for a public officer to vindicate himself to the pate from 
charges, often the most unfounded. 

Under such circumstances, who shall say that the citizen has 
any adequate protection? Does not the press hold our reputa- 
tions completely at its mercy? If we ever consciously or uncon- 
sciously offend a reporter, what is to prevent the little fraternity 
of correspondents from taking the matter up and filling their 
sheets with baseless accusations, which are greedily printed by 
papers published at every county seat in the country? It is true 
that the intelligent public do not take them seriously, and forget 
them almost as soon as read; but, if they are repeated week 
after week and month after month, they finally gain credence by 
simple iteration, and a man’s character may be practically 
wrecked. It is, perhaps, ungracious for one who has never ex- 
perienced from the press anything but the utmost courtesy and 
fairness to speak of these things, or to call attention to the fact 
that the press has gradually come to be an irresponsible and 
despotic power, against whose assaults there is practically no 
remedy, and from whose judgment of men and measures there 
is no appeal; but the damage which is being done daily to inno- 
cent people calls loudly for protest. 

The legitimate field for political discussion, Heaven knows, is 
broad enough, without invading the privacy of our homes or the 
sanctity of domestic life. In the case of party organs, undis- 
guised partisanship is allowed and expected. A journalist who 
should fail to support every measure of his own party, or to 
denounce every plank in the platform of the other party, is 
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popularly considered as derelict in his duty. He is not pre- 
sumed to express his private opinions, or to weigh with judicial 
fairness the respective claims of each party to the suffrages of 
the people. His privilege, if not his duty, is that of a lawyer, 
to his client. Custom has sanctioned, and the law does not 
forbid, to newspapers the prerogatives of advocacy. 

Better things are expected of independent journals, and, to a 
certain extent, these expectations are realized. Many of these 
exhibit great literary merit and sound judgment in their dis- 
cussion of political questions. Many of them, however, are in- 
dependent only in politics, and, with respect to some particular 
interest, are as unreasonable as other partisans. Thus, a re- 
ligious journal may be, and usually is, politically independent, 
but in religious matters is a firm and sometimes intolerant advo- 
cate. If published in the interest of labor, it can hardly be 
expected to be independent in controversies between labor and 
capital. But its freedom of expression is absolutely untram- 
meled, except by considerations of immediate public safety. It 
may denounce property as robbery, preach the doctrine that the 
laborer is justly entitled to all the fruits of labor, and that any 
diversion of profits is so much stolen from the pockets of the 
workingman; that the employés may lawfully dictate the terms 
upon which the business of the employer shall be carried on ; 
what wages he shall pay ; whom he shall employ and whom dis- 
charge; what shall be his hours of labor, and to whom and at 
what price he shall sell his products. All this is within the 
legitimate scope of political discussion. He may, and some- 
times does, exhaust the possibilities of the language in holding 
the wealthy classes up to scorn, so long as he does not directly 
incite to criminal acts. 

Or, upon the other hand, if he stand for the capitalist class, 
he may be equally independent in politics, but would probably 
take an entirely different view of the relations between capital 
and labor. But the law is equally liberal to him in the expres- 
sion of his views. He may take the position that in contro- 
versies between employers and employés the workingman is 
always in the wrong; that strikes are never justified and are 
simply assaults upon the right of property. He may condone 
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or tacitly encourage the building up of great monopolies; but 
the hard lot of the laboring man calls up no word of consola- 
tion. The woes of the unemployed do not appeal to him. In 
controversies with foreign countries he may assume that we are 
always in the wrong, and oppose everything which conduces to 
the growth or glory of the nation. Patriotism is an ornament, 
but it is not an obligation. He may display the utmost agility 
in getting upon the unpopular side of every public question, 
erect as many men of straw as he chooses, and knock them down 
with perfectly unanswerable arguments. He may support can- 
didates for public office, and, when elected, turn upon them 
and rend them in pieces. All this may convey to foreigners 
the impression that this is a very undesirable country to live in, 
but there is nothing unlawful in it, and it gratifies a taste which 
is as old as human nature itself, and to which all the sons of 
men are more or less subject, of hearing our rulers and neighbors 
spoken ill of. It is so much easier to blame than to praise. 
Indeed, there seems to be an instinctive feeling in the carnal 
mind that the old maxim that nothing but good should be said 
of the dead, should be amended by adding ‘‘ and nothing but 
evil of the}living.’’ How else do we account for the popularity 
of acertain class of society papers which make a specialty of 
relating the gossip of the drawing-room and the kitchen, and 
giving the world the impression that our society is as fertile of 
scandals as the other class depicts our polities? 

Meet the author of these pessimistic utterances and you will 
probably,find him far from the wild-eyed and despairing prophet 
of evil you had pictured him, but a courteous and estimable 
gentleman, who sips his coffee and smokes his cigar like the 
rest of us, apparently unconscious of the awful predictions of 
disaster in his editorial columns. Ask him if he really believes 
all the dreadful things he says of us, and he will probably tip 
you a wink, and ask if you really think he does not understand 
what his readers expect of him. You are finally driven to the 
conclusion that newspapers are not to be taken seriously, but 
that editors are much like other people who have wares to sell, 
and supply themselves with such as are suited to the needs of 
their customers. This is not precisely the idea of the editor, as 
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conceived by the uneducated public, but as we know that the 
advocate does not utter that which he really believes, but that 
which tends to the advantage of his client, we can the more 
readily understand why the editor feels it incumbent upon him 
to publish that which conduces to the popularity of his paper. 
But, notwithstanding the eccentricities of these papers and their 
frequently unjust attacks upon individuals, the hope of American 
journalism lies in an intelligent, independent press. Visionary 
and mistaken they may sometimes be, but their influence is 
generally for good. 

It is exceedingly doubtful if any legislation be practicable 
which shall tend to restrict the excessive license indulged in by 
newspapers. Of course, a censorship is not to be thought of in 
a free country. We can imagine a censorship which, without 
repressing the freest discussion of political and social questions, 
and the claims of candidates to the suffrages of the people, 
might repress much that is indecent, coarse and libelous; but in 
the practical administration of such a law, the abuses would soon 
outnumber the advantages. The same remark might be made 
of any other legislation upon the subject. As already stated, 
the law of libel affords a nominal remedy, and if its adminis- 
tration be ineffectual, the same difficulties would probably 
attend the enforcement of a more rigorous statute. Such a 
statute, too, could hardly fail to operate as an infringement 
upon the liberty of the press. 

The publication of articles calculated to influence the jury in 
a pending criminal action is punishable in most States as a 
contempt, and ought to be punished more frequently than it 
is. Such legislation as has been enacted has usually been in 
the direction of relieving journalists from the payment of exem- 
plary damages in cases of accidental libels copied from other 
papers, or believed to be true. A recent statute of California, 
passed apparently in sheer desperation at the excessive license 
of the press, requires the name of the writer to be appended td 
every article libelous upon its face. While this act smacks of a 
kind of poetic justice in forbidding a writer from taking refuge 
behind the editorial ‘* we,’’ it is difficult to see what good pur- 
pose can be accomplished by it, since the proprietor of every 
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paper is responsible, civilly, if not criminally, for everything it 
contains. While the writer of an abusive article has no just 
right to complain, if required to append his signature, a law 
abolishing the privilege of anonymity would operate as a serious 
restraint upon the publication of ‘perfectly proper criticisms 
upon the conduct of public officials. Possibly it may have been 
intended as a convenient mode of identification in case the 
offended party should resort to the very Western remedy of 
going ‘*a-gunning’’ for the writer of the particular article. 
It is a curious commentary upon this statute that about the 
only paper in California which has obeyed it is one that has 
rarely, if ever, been guilty of the excesses which it was designed 
to repress. We have here again an illustration of a statute 
which was passed with no apparent intention that it should be 
enforced. 

In this inefficacy of the law as it stands at present, and the 
impracticability of further legislation, we are confronted by the 
fact that in this free country, there has grown up a despotic, 
irresponsible power which holds our reputations completely at 
its mercy. No man occupies a political position by executive 
appointment, and few by election, who cannot be driven from it 
by a combined attack of two or three influential journals, whose 
cue the minor papers are only too ready to take up. Under 
such circumstances, what recourse have we, except to make the 
best possible terms with this power, and, if we cannot obtain 
justice, to crave its mercy. 

We, therefore, address you, Messrs. Editors, on behalf of a 
patient and long-suffering people, and beg of you to remember 
that we have inherited from a highly-respected line of ancestors 
certain notions with regard to individual liberty, rights of prop- 
erty, privacy and reputation, and a love of fair play, which all 
citizens of a free country are morally bound to respect. We 
show you our good-will by sending your publications through 
our mails at an enormous annual loss to ourselves. We do not 
often complain of you. We would not speak disrespectfully of 
you for the world. We do not always admire you, but we are 
careful not to tell you so. Not to put too fine a point upon it, 
we are afraid of you. We do not even criticise you, since you 
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understand so much better than we the capacity of the English 
language for vigorous expression, that in a controversy with 
you we should cut a sorry figure. Upon the other hand, we 
desire to be perfeetly respectful and deferential, although your 
abundant criticism of us invites a corresponding frankness 
upon our part. In public we always speak of you as the 
leaders of public opinion; the bulwark of constitutional freedom ; 
the lode star, beside which every other pales in insignificance. In 
private — well, what we say in private is really of no importance. 
If we sometimes give vent to our feelings in words not found 
in the standard dictionaries of the language, be assured it does 
not diminish in the slightest our public affection and regard. 
When you make charges against our character, and call us 
incompetent, corrupt, knaves or fools, we venture to suggest 
that there are still many people whose good opinion we desire, 
who take you seriously, and really believe what you say of us; 
and, if these charges are repeated often enough, even educated 
and intelligent men will begin to believe them. Recollect that 
in every dispute you have not only the last word, but practically 
the only word; that your unrestricted power also has its re- 
sponsibilities, and that even the Czar of Russia, who is also an 
absolute monarch, does not wantonly and maliciously afflict his 
subjects. Remember, too, that we have no remedy, except by 
judicial inquiry, and when this is had and we are honorably 
acquitted, we think, as good citizens, you ought to abide by the 
verdict. We do not ask you to acknowledge that you are in the 
wrong, but we do invoke, in our behalf, the courtesy of silence. 
If this be asking too much, then appoint a tribunal of your 
own choosing, before which we shall be glad to appear, with 
the single condition that if we are exonerated, you shall can- 
didly confess your’ error. Do not rake up against us the 
escapades of our youth, or blast our ambition to become Con- 
gressmen, Senators, Governors or Cabinet officers by reminding 
the public that we occasionally overstepped the limits of pro- 
priety while in college, or that our record during the Civil War, 
when we were still in our teens, was not beyond criticism. 

We ask you, in the outward appearance of your journals, to 
pay some regard to the taste of the educated people whom you 
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represent, and, if you must have illustrations, select such as 
will instruct er entertain. Above all, in your Sunday editions 
do not lead the intelligent outlander to think that we are just 
emerging from barbarism, or are a nation of children to be 
amused by ridiculous caricatures. 

But, notwithstanding these idiosyncrasies of our daily press, 
if an account were struck between the good and the evil, we 
should tind a large credit to the good. We cannot forget that 
they are our sole medium of communication with the outer world, 
and furnish us the latest intelligence in an attractive form, and, 
if they are sometimes sensational, they are, at least, interest- 
ing. That in political crises their voices are generally for hon- 
esty and decency; that in moments. of public danger their 
loyalty to the common weal is beyond question, and that no 
great reform in political or social life can be expected without 
their co-operation. Men of this generation will not readily for- 
get that we owe to the press the downfall, disgrace, conviction 
and punishment of a kind of medieval potentate, who, many 
years ago, had managed to get possession of the finances and 
government of our chief metropolitan city; and that, at another 
time, through the merciless exposures of a single journal, a trio 
of corrupt judges was ignominiously driven from the bench. 
Services such as these atone for a multitude of sins. 

If we have just reason to complain of the manner in which 
our reputations are occasionally dealt with, we have the melan- 
choly satisfaction of knowing that these papers not infrequently 
fall out among themselves, and say much worse things of each 
other than we could possibly say of them — worse even than 
they say of us. It is some consolation, too, to know that, bad 
as is the tone of many of the daily papers in their treatment of 
public men, it is much worse in some of the journals of conti- 
nental Europe. When we find one of the principal Paris papers 
expressing the amiable wish that the judges of one of the high- 
est courts of France should be ‘* drawn up before the law courts, 
that their eyelids should be cut off, and that walnut shells, con- 
taining venomous spiders, should be tied over the wounds until 
the eyeballs were greedily devoured,’ we cheerfully acknow]l- 
edge the supremacy of the Latin races in ingenious vituperation. 
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It is proper to say, in extenuation of the faults of the press, 
that many of those faults are possible only because the public is 
a consenting party to them. Newspapers are not published for 
the amusement of the editors, to gratify a whim or to instruct a 
public in their moral obligations, but to make money; and, if it 
were not made profitable to publish the things of which we com- 
plain, they would soon cease. If readers refused to purchase, 
and business men to advertise, in any but the higher class of 
papers, the disreputable ones would soon go out of existence for 
lack of patronage. In the last analysis, then, it is the public 
in every country which is responsible for the character of its 
press. It would be an insult to the American people to say that 
the great body of its reading public was not the equal in intelli- 
gence to that of any other country, but it is greatly to be feared 
that the criticism St. Paul made of the Athenians, ‘‘ that they 
spent their time in nothing else, but either to tell, or to hear 
some new thing,’’ is equally applicable to us. We may, in our 
inmost souls, regret that so many newspapers pander to this 
taste, but we are fain to confess that in so doing we are placing 
them upon a pedestal higher than our own. We may hope, and 


not without reason, that the evils which afflict a large part, but, 
by no means, all of our daily press, will ultimately give way to 
the diffusion of a more refined taste and a more intelligent sen- 
timent among its patrons. 
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FOLLOWING TRUST FUNDS IN CASES 
VENCY OR ADMINISTRATION. 


OF INSOL- 


‘* One error breeds a host of others.’’ A striking exemplifica- 
tion of that adage is found in the development in our American 
courts of the doctrine of following trust funds in cases of insol- 
vency. One or two ill-considered cases have led one court after 
another astray. It is the purpose of this article to trace that 
development and set forth as accurately as its limits will permit 
the present attitude of American courts on that subject. This 
may best be done by considering the decisions in the order in 
which they were made. 

It was early held in England that one whose property had 
been wrongfully converted or disposed of by the person to whom 
it had been committed in trust, might follow it into the hands 
of any one, except a bona fide purchaser for value without 
notice, and retake it; and, if the trust property had been sold 
and its proceeds invested in other property, might take that 
property, provided only, the trust property or its proceeds could 
be definitely traced into the new property. 

In the leading case of Taylor v. Plumer,' a broker, to whom 
Plumer had intrusted certain bank notes, purchased with them 
American bank stock and gold coin which came into the hands 
of his assignee for creditors. It was held that Plumer was en- 
titled to the bank stock and gold coin as against the creditors of 
the broker, for the reason that the same were purchased with 
the proceeds of his trust property. Lord Ellenborough said: 
‘¢ It makes no difference in reason or law into what other form 
different from the original the change may have been made, 
whether it be into that of promissory notes for the security of 
money, which was produced by the sale of the goods of the 
principal, as in Scott v. Surman,’ or into other merchandise, as 
in Whitcomb v. Jacob,’ for the product or substitute for the 
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original thing still follows the nature of the thing itself as long 
as it can be ascertained to be such, and the right only ceases 
when the means of ascertainment fail,’’ and he added by way of 
dictum, ‘‘ which is the case when the subject is turned into 
money and confounded in a general mass of the same descrip- 
tion.”’ 

In 1879 arose the celebrated case of Hunatchbull v. Hallett. 
One Hallett, a solicitor, had invested the funds of a client in 
certain bonds. He wrongfully sold the bonds and placed the 
proceeds in his account at his bankers. He afterwards drew 
out some of the money from his account and paid other money 
into it. On his death the client sought to establish a charge for 
the amount of her claim against the balance left in the hands 
of Hallett’s banker. Sir George Jessell, Master of the Rolls, 
held: First. That the equitable doctrine of following trust funds 
applied, not only to cases where a formal trust relation existed, 
but to all cases where a fiduciary relation existed, such as 
attorney and client, guardian and ward, principal and agent, etc. 
Second. He overruled the dictum of Lord Ellenborough in the 
case of Taylor v. Plumer, which we quoted above, and held that 
where a trustee mingled trust funds with his own so that they 
could not be distinguished, equity would take out of the common 
mass a sufficient fund to restore the trust fund, and that: 
Third. In the absence of a showing to the contrary, a court of 
equity would presume that when Hallett drew money out of this 
account, he drew out his own money rather than the trust money 
and that the residuum left with the banker contained the trust 
fund. He said: ‘* As regards property disposed of by persons 
in a fiduciary position * * * whether the disposition of it 
be rightful or wrongful, the beneficial owner is entitled to the 
proceeds whatever be their form, provided only that he can 
identify them. If they cannot be identified by reason of the 
trust money being mingled with that of the trustee, then the 
cestui que trust is entitled to a charge upon the new investment 
to the extent of the trust money traceable into it. * * * 
There is no difference between investments, in the purchase of 
lands, or chattels, or bonds, or loans, or money deposited in a 
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bank, for equity will follow the money, even if put into a bag 
or an indistinguishable mass, by taking out the same quantity.”’ 
It will be noticed in this case there was no proof that Hallett 
had used any of the trust money after putting it into his account, 
except that the proof showed that after mingling the trust 
fund with his own money he drew out some money from the 
common mass and the court held that under this state of facts it 
would presume that the money drawn out was his own money and 
not the trust money. The Master of the Rolls expressly states 
that if the trust fund had been spent no relief could have been 
granted to the petitioner. His language is: ‘If a trustee de- 
stroys a trust fund by dissipating it altogether, there remains 
nothing to be the subject of the trust, but, so long as the trust 
property can be traced and followed into other properties into 
which it has been converted, that remains subject to the trust.”’ 


AMERICAN CASES. 


In 1881 the Supreme Court of the United States decided the 
_ ease of National Bank vy. Life Ins. Co.' One Dillon, as agent 
of the insurance company, kept an agency account with the bank, 
the bank knowing that the funds belonged to the insurance com- 
pany. Dillon borrowed money for his personal use of the bank, 
which the bank attempted to collect by retaining the amount out 
of his agency account. The bank went into liquidation and this 
action was brought by the insurance company to impress a trust 
on the money which stood in the agency account. The court 
held that the money was a trust fund and the bank could not 
collect Dillon’s debt out of the trust fund and that the insurance 
company had a right to it as against the bank and its credit- 
ors. It will be observed that in this case the proof showed 
that the trust fund was in the hands of the bank at the time it 
went into liquidation. It had not been spent or dissipated by 
the bank. The opinion of Justice Matthews contains an 
elaborate discussion of the English authorities. 

In 1883 the case of Peak v. Ellicott,? came before the Su- 
preme Court of Kansas. The petition of the plaintiff alleged 
that he had paid to the Riley County Bank the amount due on 
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a note made by him to the bank and which the bank had sold 
to a third party ; that the bank, instead of paying the amount 
to the holder of the note, ‘* appropriated the same to its own 
use’’ and that, thereafter, the bank made an assignment to the 
defendant for the benefit of creditors and plaintiff asked that 
the assignee should pay his claim in full on the ground that 
the same was a trust fund. The petition did not state whether 
or not the money paid by the plaintiff had come into the hands 
of the defendant as assignee. A demurrer to the petition was 
sustained by the trial court and the case went to the Supreme 
Court on the correctness of that ruling. The Supreme Court, 
in its discussion, seemed to assume that the money of the 
plaintiff did come into the hands of the defendant as assignee, 
and on that assumption held that the plaintiff was entitled 
to be paid in full by the assignee, saying, ‘* The assignee 
has no lawful authority to retain a trust fund in his hands 
belonging to the plaintiff.’”” The court also held that even if 
the trust fund was mixed with the other funds of the bank, 
that did not prevent granting relief to the plaintiff. 

In 1884 the New York Court of Appeals in the case of 
People v. City Bank,' had occasion to consider this question. 
The firm of Sartwell, ete., was a depositor of the bank and 
the bank was in the habit of discounting their notes. The tirm 
in the fall of 1882 desired to pay two of their notes and did 
pay them to the bank by a check on their deposit. Unknown 
to them the bank had, prior to that time, sold their notes to a 
third party. Soon after the bank went into the hands of a 
receiver. When the receiver took possession, there came into 
his hands cash in a sum considerably less than the amount of 
these two notes. The firm sought to have its claim paid in full 
out of the assets in the hands of the receiver. There was no 
showing that the money paid to the bank by the checks of the 
firm ever came into the hands of the receiver in any form what-. 
ever. The court held, without any discussion of the English 
authorities, that the firm was entitled to a preference. The de- 
cision is unsatisfactory for the reason that, even if the relation 
between the firm and the bank was not that of debtor and cred- 
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itor, but was that of principal and agent, there was no showing 
whatever that the moneys of the firm ever came in any shape 
whatever into the hands of the receiver. The case, as we shall 
see later, was virtually overruled by a later New York case. It 
served, however, to mislead other courts in their discussion of 
this doctrine. 

In this same year the Supreme Court of Missouri decided the 
case of Harrison vy. Smith.! The bank, of which the defendant 
later became assignee, procured money from the plaintiff for the 
purpose of investing the same in a farm loan. It did not, in 
fact, make the loan, but appropriated the money and the plaintiff 
sought to enforce a trust for the amount of his claim as against 
the assets of the bank in the hands of the defendant. It does 
not appear how much cash, if any, came into the hands of the 
defendant as assignee, nor does it appear clearly whether or not 
the money of the plaintiff came into the hands of the assignee. 
But, the court says that the money of the plaintiff ** went into 
the business operations of the bank a very short time previous 
to the assignment of its effects.’”’ The court held upon the 
authority of Knatchbull v. Hallett, and assuming, apparently, 
that the money of the plaintiff did come into the hands of the 
assignee, that the plaintiff was entitled to a preference out of 
the assets in the hands of the assignee. Had the facts shown 
that the money of the plaintiff did come into the hands of the 
assignee, the court would have been justified under the decision 
of Knatchbull v. Hallett, in allowing the plaintiff a preference 
out of the cash in the hands of the defendant, even though the 
money of the plaintiff was mingled with other cash of the bank, 
but it went too far when it allowed the plaintiff a preference out 
of all the assets in the hands of the assignee. This case was 
followed in Stollar v. Coates.? 

In McLeod vy. Evans, decided by the Wisconsin Supreme 
Court in 1886,’ the plaintiff had a New York draft which he 
left with one Hodges, a banker, for collection. Hodges 
did not collect the draft but sent it, with instructions 
to place its proceeds to his account, to a Chicago bank, 
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his correspondent, and he drew drafts against it and soon 
after he made an assignment to the defendant as assignee. 
At the time of the assignment he had drawn out all the money 
to his credit in the hands of his Chicago correspondent. A 
small amount of money, much less in amount than the claim of 
the plaintiff, came into the hands of the defendant as assignee 
and it did not appear that this money constituted any part of 
the proceeds of the plaintiff’s draft. The plaintiff sought to 
impress an equitable lien on all the assets of Hodges in the hands 
of the assignee. The court by Cole, J., says: ‘* The conclusion 
is irresistible from the facts, that the proceeds of the trust 
property found its way into Hodges’ hands and were used by him 
either to pay off his debts or to increase his assets. In either 
case it would go to the benefit of his estate. * * * Wedo 
not understand that it is necessary to trace the trust fund into 
some specific property in order to enforce the trust. If it can 
be traced into the estate of the defaulting agent or trustee it is 
sufficient.’” The court cites Knatchbull v. Hallett, People v. 
City Bank, Peak v. Ellicott, and other cases. It will be seen 
that this decision of the Wisconsin court went farther than any 
previous decision of any other court. In the case of Knatchbull 
v. Hallett it clearly appeared that the trust fund used by Hallett 
‘* remained at his bankers mixed with his own moneys at the 
time of his death,’’ while in this case it appeared that Hodges 
had spent the plaintiff’s money and that none of it came into the 
hands of the defendant as assignee. The holding of the Wis- 
consin case, therefore, amounted to this: if a trustee misap- 
propriated a trust fund a cestui que trust was entitled to an 
equitable lien on all his assets in the hands of his assignee, even 
though it appeared that the trust money had been used by the 
trustee in the payment of his debts and did not come into the 
hands of the assignee. The Wisconsin court was evidently led 
to this conclusion by the cases of Peak v. Ellicott and People v. 
Bank, both of which cases, as we have pointed out, were vague 
and unsatisfactory in their discussion of this doctrine. Casso- 
day, J., dissented vigorously from this decision of the Wiscon- 
sin court, pointing out that the majority decision went far beyond 
the doctrine of the case of Knatchbull v. Hallett, saying: ‘ It is 
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probable, as claimed, that the draft or the proceeds of it was 
used by Hodges prior to the assignment in payment of some of 
his debts but this would in no way swell the volume of his 
assets which went into the hands of the assignee, it would 
merely diminish the amount of his indebtedness to the extent of 
such payment. That would in a general way benefit the estate, 
to the extent that it increased the per cent that the other credit- 
ors would in consequence receive.” 

In the following year the same question was discussed by the 
Supreme Court of Wisconsin in the case of Francis v. Evans, 
The facts were very much the same as in McLeod v. Evans and 
the court repeated the rule formulated in that case. Cassoday 
and Taylor, JJ., dissented. They made use of an illustration 
which demonstrated so strikingly the injustice of the rule laid 
down by the majority of the court that we quote it here. «* The 
rule (as laid down by the majority) is, in effect, that debts 
created by an insolvent debtor’s misappropriation of funds re- 
ceived by him in a fiduciary capacity have a preference over his 
other creditors. Where such an insolvent debtor or his assignee 
still holds such funds, or where such debtor is perfectly solvent, 
the rule might not work any injustice to his other creditors. 
But, where he is insolvent, it seems to us that it will necessarily 
work great injustice to such other creditors. This will be mani- 
fest by simply supposing that an insolvent debtor, D., has 
only $1,000.00, of property but is indebted to the amount of 
$2,000.00, one-half of which is due to A. and the other half to B. 
In this condition of things D.’s property can only pay 50 per 
cent of his debts. By such distribution, A. and B. would each 
be equitably entitled to $500.00. Now, suppose that D., while 
in that condition, collects $1,000.00 for F., but instead of remit- 
ting to him the money, as he should, he uses it in paying his 
debt in full to A. By so doing D. has not increased his assets a 
penny nor diminished his aggregate debts a penny. The only 
difference is that he now owes $1,000.00 each to B. and 
F., whereas he did previously owe $1,000.00 each to A. and 
B. Now, if F. is to have preference over B., then his claim 
will absorb the entire amount of D.’s property, leaving nothing 
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whatever for B. In other words, the $500.00 to which B. was 
equitably entitled from his insolvent debtor upon a fair distribu- 
tion of the estate, has, without any fault of his, been paid to 
unother, merely in consequence of a wrongful act of the debtor. 
This, as it seems to us, is a misapplication of a well-established 
rule, as indicated in the dissenting opinion in McLeod v. Evans.’’! 

While the Supreme Court of Wisconsin was dividing over 
this doctrine, the Supreme Court of New York again considered 
it in the case of Cavin v. Gleason.? The petitioners had given 
one White, a private banker, a considerable sum of money to be 
invested by him for them in a mortgage. Instead of doing so 
White spent the money in paying off debts and made an assign- 
ment for creditors to the defendant. When the assignee took 
possession only a few dollars in cash came into his hands, no 
part of which belonged to the original trust fund. The petition- 
ers sought to have a trust declared in their favor upon the 
assets in the hands of the assignee. The court by Andrews, J., 
discusses this question thoroughly, saying: *‘ It is clear that in 
this case the trust fund has been dissipated and lost by the act 
of the trustee * * *. It is true, we think, that upon an 
accounting in bankruptcy or insolvency, a trust creditor is not 
entitled to a preference over general creditors of the insolvent 
simply on the ground of the nature of his claim, that is, that he 
is a trust creditor as distinguished from a general creditor. We 
know of no authority for such a contention. The equitable doc- 
trine as between creditors equality is equity, admits, so far as 
we know, of no exception founded on the greater supposed 
sacredness of one debt, or that it arose out of a violation of 
duty, or that its loss involves greater apparent hardship in one 
case than in another, unless it appears in addition that there is 
some specific recognized equity founded on some agreement, 
or the relation of the debt to the assigned property, which 
entitled the claimant, according to equitable principles, to pref- 
erential payment. If it appears that trust property specifically 
belonging to the trust is included in the assets, the court, doubt- 
less, may order it to be restored to the trust. So, also, if it 
appears that trust property has been wrongfully converted by 
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the trustee, and constitutes, although in a changed form, a part 
of the assets, it would seem to be equitable, and in accordance 
with equitable principles, that the things into which the trust 
property has been changed should, if required, be set apart for 
the trust, or, if separation is impossible, that priority of lien 
should be adjudged in favor of the trust estate for the value of 
the trust property, entering into and constituting a part of the 
assets. This rule simply asserts the right of the true owner to 
his own property. But it is the general rule as well in a court 
of equity as in a court of law that in order to follow trust funds 
and subject them to the operation of the trust, they must be 
identified.”’ The court attempted, though we think unsuccess- 
fully, to distinguish the case of People ‘v. Bank,’ and refused 
petitioners the relief prayed by them. 

In 1888 the Wisconsin court passed on Bowers v. Evans,’ 
a case like the preceding Wisconsin cases. The court’s atten- 
tion was called to Cavin v. Gleason, but it refused to follow 
that decision and adhered to the doctrine of McLeod v. Evans, 
Taylor and Cassoday, JJ., again dissenting. 

In 1888 the case of Continental Bank v. Weems,® came 
before the Supreme Court of Texas, which presented the subject 
in a new phase. The Continental Bank had sent certain notes 
for collection to the City Bank, of which the defendant was 
afterwards appointed receiver. Part of these notes, to the 
amount of $5,000.00, the .City Bank collected, placed the pro- 
ceeds in its vaults and mingled them with its other moneys ; the 
balance of the notes it collected and used the proceeds in the 
payment of its debts. The evidence showed that after the 
City Bank collected the $5,000.00 its cash never fell below 
$6,000.00, up to the time it went into the hands of the receiver. 
The court held, therefore, on the authority of Knatchbull v. 
Hallett and other cases, that, as to the $5,000.00, the Conti- 
nental Bank was entitled to be paid in full out of the $6,000.00 
in cash which came into the hands of the receiver, on the theory 
that, as there was no evidence to the contrary, it would pre- 
sume that, whatever money the bank spent after receiving this 
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$5,000.00, was its own money and not the trust fund and that 
the trust fund constituted a part of the $6,000.00 in the hands 
of the receiver. For the proceeds of the notes which the bank 
~ had collected and used in the payment of its debts, the court 
refused to give the Continental Bank any preference out of the 
general assets in the hands of the receiver. The court refused 
to follow on this point the decision in McLeod v. Evans and 
similar cases. 

In 1889 Judge Seymour, in the case of Philadelphia Bank v. 
Dowd, in the course of a learned opinion severely criticised the 
decision of the Texas court in Bank v. Weems in allowing the 
Continental National Bank a preference for its $5,000.00 out of 
the cash in the hands of the receiver. Judge Seymour sought 
to distinguish the case of Knatchbull v. Hallett from the case 
of Bank v. Weems for two reasons : — 

1. That in the case of Knatchbull v. Hallett, the money of 
Hallett’s client which had been appropriated by him, was depos- 
ited by him in his bank account with his other funds and re- 
mained there at the time of his death mingled with his own 
fund, instead of being a part of his general assets, in the hands 
of his administrator. 

2. That while the court in the case of Knatchbull v. Hallett 
indulged in the presumption that money drawn out by Hallett 
from his bank account was his own money and not that of his 
client, it could not be presumed in the case of a bank, which 
had misappropriated trust money, that it had spent the money 
of its depositors rather than the trust fund. 

As to the first point, it is true that in the case of Knatchbull 
v. Hallett the trust fund was, on Hallett’s death, traced into 
his bank account and not into the general cash assets which 
came into the hands of his administrator, but we cannot see 
that this difference is one of principle. Suppose that Hallett, 
instead of depositing the trust fund with his banker, had put it 
into his own pocket and mingled it with other funds contained 
therein, and then, upon his death, his administrator had found 
in his pocket this mingled mass of money amounting in the 
aggregate to a larger sum than the trust fund. Could not the 
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court still presume, in the absence of other evidence, that the 
trust fund remained in this mingled mass of money and that 
whatever money Hallett had taken out of this mass was his own 
money rather than the trust fund? What difference would it 
make whether he put the trust fund in his own pocket and 
mingled it with his own money or whether he put it into the 
pocket of his banker and mingled it there with his own money? 
The court could, with equal justice, in either case presume that 
the trust fund still remained in the common mass. 

As to the second point. Judge Seymour thinks it is absurd 
for a court to presume that a bank which had collected a trust 
fund and mingled it with its other assets, had paid out the money 
of its depositors rather than the trust fund. He says: ** Will 
equity assume, in contradiction of the evident fact, that the 
bank intended to pay A. with B.’s money?’’ The error of the 
learned judge, we suggest, consists in this, when money is 
deposited in a bank the transaction in law amounts to a loan 
by the depositor to the bank, where no special trust relation 
exists... The money ceases to be the money of the depositor 
and becomes the money of the bank and the bank may do with 
the money what it will. It is a mistake, therefore, to speak of 
money deposited in a bank as ‘* a depositor’s money.’’ It is the 
money of the bank. That being so, we see no reason, there- 
fore, why the doctrine of Knatchbull v. Hallett cannot be 
applied to the case of the bank, as well as to the case of an in- 
dividual, where it appears that the bank has mingled the trust 
funds with its other funds. A court may presume, in the ab- 
sence of evidence to the contrary, where cash is left in the vaults 
of a bank sufficient to meet the trust fund, that such cash con- 
tains the trust fund and that whatever payments the bank may 
have made out of the mingled fund were made out of its other 
moneys and not out of the trust fund. ; 

In the same year that Bank v. Weems was decided, Justice 
Bradley, sitting at the Circuit, passed on the case of F'reling- 
huysen v. Nugent.2 Frelinghuysen, as receiver of a bank, 
brought action against the defendants to establish a trust upon 
their stock of merchandise on the ground that the defendants 
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had appropriated the money of the bank and invested it in 
their business. At page 239 Justice Bradley summarizes the 
equitable doctrine of following trust property in the following 
language: ‘* Another difficulty in complainant’s case is want of 
identity of the property claimed with the proceeds of the money 
abstracted from the bank. Formerly the equitable right of fol- 
lowing misapplied money or other property into the hands of 
the party receiving it depended on the ability of identifying it; 
the equity attaching only to the very property misapplied. This 
right was first extended to the proceeds of the property, namely, 
that which was procured in place of it by exchange, purchase or 
sale. But, if it became confused with other property of the 
same kind so as not to be distinguishable, without any fault on 
the part of the possessor, the equity was lost. Finally, how- 
ever, it has been held as the better doctrine that confusion does 
not destroy the equity entirely, but converts it into a charge 
upon the entire mass, giving to the party injured by the unlaw- 
ful diversion, a priority of right over the other creditors of the 
possessor. This is as far as the rule has been carried. The 
difficulty of sustaining the claim in the present case is that it does 
not appear that the goods claimed, — that is to say, the stock on 
hand, finished and unfinished, — were either in whole or in part 
the proceeds of any money unlawfully abstracted from the 
bank.’”’ This language of Justice Bradley was quoted with 
approval by Chief Justice Fuller in the case of Peters v. Bain.' 

On June 4, 1890, the Supreme Court of Iowa handed down 
two decisions, Plow Company v. Lamp,’ Independent District 
v. King,® which deserve a careful analysis. 

In the case of Plow Company v. Lamp, the treasurer of the 
plaintiff corporation held notes executed by the Globe Plow 
Works. He was induced by the president of the Globe com- 
pany to discount one of the notes and pay the proceeds, amount- 
ing to more than $5,000.00, to the Globe Plow Works on the 
promise by its president that he would see that the money was 
repaid. The treasurer had no authority to pay the money to 
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the Globe company or to make a loan to it. ‘*The money was 
used by the Globe company in its business and in the pay- 
ment of its debts.’’! Shortly thereafter the Globe company 
made an assignment to the defendant and this proceeding was 
brought to compel the defendant assignee to pay the plaintiff its 
claim in full. The court held, first, that the Globe company by 
virtue of the facts, took the money as a trust fund. Second, 
that the plaintiff was entitled to enforce its trust and collect its 
claim in full out of the assets of the Globe company in prefer- 
ence to its general creditors. The court says: ‘It cannot be 
doubted that the plaintiff could by action have recovered the 
funds from the Globe Plow Works and such recovery would not 
be as for a debt, but for money received subject to a trust in 
favor of plaintiff as the cestui que trust. The right of recovery 
would not depend upon the ability of plaintiff to trace the 
money, the identical coins, paid by its treasurer, and discover 
them in the hands of the Globe Plow Works. That right is 
based upon the facts that trust funds came into its hands, of the 
trust character of which it had full knowledge. * * * It 
(the Globe company) became liable to the plaintiff to replace 
the trust fund with other money in its possession or with money 
realized out of other property. Of course, the Globe company 
and its stockholders can urge no equity nor reason against the 
enforcement of these rules. Can its creditors? We think not, 
for these reasons; the money was wrongfully mingled, as it 
were, with the assets of the company. The money did not be- 
long to the Globe company. The creditors, if permitted to en- 
force their claims as against the trust, would secure the payment 
of their claims out of trust moneys.’’ 

This statement of the law contains two fallacies: First. It is 
true the plaintiff would have an action in equity ‘‘ not as for a 
debt but as for moneys received subject to a trust’’ against the 
Plow Works itself had it not failed, but such an action could 
only be maintained by showing that the trust fund was still in 
the hands of the defendant company. It would not benecessary, 
under the authority of Knatchbull v. Hallett, to show that 
** the identical coins’’ were still in the hands of the defendant, 


1 Opinion, page 724. 


J 
‘ 


TRUST FUNDS IN CASES OF INSOLVENCY. 355 


but it would be necessary to show that the trust 
fund was in its possession, though mingled with its other 
funds. If in such an action it appeared that the Plow Works 
-had, in fact, spent the trust money, an action to enforce the 
trust could not be maintained. The only action which could be 
maintained then would be one ‘‘ as for a debt.’’ This idea is 
well expressed by the Supreme Court of Alabama in the later 
case of Brewing Association v. Austin,' where it says: ‘* Though 
the suspended bank had continued in possession of its assets 
these complainants could no more have recovered their funds by 
invocation of equity to the declaration and effectuation of their 
equitable titles than they could have sued in detinue had their 
titles been good at law, and for the same reason, that in neither 
case could it be maintained that the defendant bank had their 
property in its possession.’’ Second. The Iowa court says: 
‘‘ The creditors, if permitted to enforce their claims, as against 
the trust, would secure the payment of their claims out of trust 
moneys.’ How can this be, when the court itself says that the 
trust fund ‘* was used by the Globe company in its business and 
in the payment of its debts.’’ On the contrary, when the court 
allowed the plaintiff a preference, it robbed the general cred- 
itors to make good the trust fund. As has been since well said 
by the Supreme Court of Rhode Island in the carefully con- 
sidered case of Slater v. Oriental Mills,’ in criticising this very 
case of Plow Co. v. Lamp, ‘* the general property of an insol- 
vent debtor belongs to his creditors as much as particular trust 
property belongs to a cestui que trust. Creditors have no right 
to share in that which is shown not to belong to the debtor and, 
conversely, a claimant has no right to take from creditors that 
which he cannot show to be equitably his own. * * * The 
fact that the cestui que drust has not entered into the relation of 
debtor and creditor with the trustee does not affect the question. 
So long as he seeks to recover what he can show to be his own 
he is in the position of an owner; but when he cannot do this 
and seeks to recover payment out of a trustee’s general estate 
he has the position of a creditor.” The Iowa court cites in 
support of its conclusions in this case, the cases of National 
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Bank v. Insurance Co., People v. Bank, Peak v. Ellicott, and 
the Wisconsin cases which we have quoted. We have already 
seen that none of these cases, except the Wisconsin cases, were 
authority for this holding. The court, apparently, had not dis- 
covered that the case of People v. Bank had been overruled by 
the later New York case of Cavin v. Gleason. 

In Independent District v. Hing, the treasurer of the plaintiff 
school district had deposited its funds in a bank owned by the 
Cadwells, they knowing that the funds were school funds. 
They afterwards made an assignment for creditors to the de- 
fendant. The court held that the money of the plaintiff was a 
trust fund and that the plaintiff was entitled to a preference 
out of the assets in the hands of. the assignee. The court 
says: ‘*It does not appear that any of the identical money 
deposited went into the possession of the defendant. On the 
contrary, the admitted facts justify the conclusion that he re- 
ceived but little, if any, of it; and if a trust for the amount in 
question is established it must be on the ground that the deposit 
must be held to have increased the estate of the insolvent and 
that the balance due is represented by the increase now in the 
hands of the assignee. * * * The money deposited by 
Wilson was received by the Cadwells, mingled with their general 
Funds and paid out in the ordinary course of business. It is 
insisted by the appellant that none of the money so deposited 
has been traced into any of the property of the Cadwells, 
which went into the possession of the defendant, and, hence, 
that no trust can be enforced for that reason. But, it is not 
necessary to trace the balance of the money deposited into some 
specific property before the trust can be enforced. It is sufficient 
that it can be traced into the estate of the defaulting trustee.’ 
In this case it appears that the money in question was received 
by the Cadwells and that their estate was increased by that 
amount. * * * The money having been traced to the estate 
of the Cadwells, impressed with the character of a trust fund, 
the burden was upon the defendant to show that it contributed 
nothing to the estate which he acquired by virtue of the assign- 
ment, and that he has failed to do.’’ 
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This case, it will be observed, modifies slightly the doctrine of 
Plow Co. v. Lamp. The Plow Company case held squarely that a 
cestui que trust whose fund had been converted by his trustee and 
used in payment of debts was entitled to a preference for the 

amount of his claim over the other creditors of the trustee out of 
the funds in the hands of the trustee’s assignee. In this case of 
School Dist. v. King, the court lays down the novel rule that it 
will give such a cestui que trust, whose funds ‘‘ were paid out in 
the ordinary course of business’’ a preference out of the funds in 
the hands of the assignee, unless the assignee can show that the 
trust funds did not ** contribute anything to the estate in his 
hands.’” The court does not define what it means by the ex- 
pression ‘* contribute.’’ By this theory, the court, instead of 
requiring the cestui que trust to trace his property into the hands 
of the assignee, shifts the burden of the proof to the shoulders 
of the assignee and requires him to prove that the trust fund 
did not ‘* contribute ’’ to the estate in his hands. It may be 
asked here, in how many cases of insolvency or administration 
proceedings will it be possible for the assignee or administrator 
to prove that trust funds converted by the assignor or deceased 
have not contributed to the estate? 

In the same year these Iowa cases were decided, the Massa- 
chusetts court, in the case of Little v. Chadwick,' said, «« When 
trust money becomes so mixed up with the trustee’s individual 
funds that it is impossible to trace and identify them as en- 
tering into some specific property, the trust ceases. The court 
will go as far as it can in tracing and following trust money; 
but when, as a matter of fact, it cannot be traced, the equitable 
right of the cestui que trust to follow it fails.”’ 

In 1891 in Bank v. Goetz,? the Supreme Court of Illinois held 
that the right of the cestui que trust as against the estate of the 
trustee depended on his ability to trace the trust fund into the 
estate, saying: ‘* trust funds can only be pursued when they can 
be clearly distinguished from other property held by the trustee 
or by those representing him, and this court is fully committed 
to that rule.”’ 
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In 1893 the Supreme Court of Rhode Island, in the case of 
Slater v. Oriental Miiis,! rendered an opinion on this subject 
of great force and ability, from which we have already quoted. 
It criticised the case of Plow Co. v. Lamp and the Wisconsin 
cases and quoted with approval the dissenting opinion of Taylor 
and Cassoday, JJ., in Francis v. Evans. 

In this same year the Supreme Court of Alabama, in the case 
of Association v. Austin,? and the Supreme Court of Mis- 
sissippi, in the case of Shields v. Thomas, both held that the 
owner of a trust fund must trace his property itito the estate 
of the trustee and where it appeared that the trustee had spent 
the trust fund the owner could have no preference as against 
the general creditors of the trustee. 

In this year the Kansas court considered the question for 
the first time since the decision in the case of Peak v. Ellicott in 
Myers vy. Board.* The money of the school board had been 
wrongfully deposited by its treasurer in a bank which used it 
in the payment of its debts. The court held, notwithstanding 
the bank had spent the trust fund, that the board was entitled 
to a preference out of the assets in the hands of the bank’s 
assignee, basing its decision on McLeod v. Evans and Plow 
Co. v. Lamp, and similar decisions. This case was followed in 
1894 by the Supreme Court of Kansas in Hubbard v. Irrigation 
Company 

In 1894 the Supreme Court of Wisconsin in the decision in 
Silk Co. v. Flanders,’ overruled its former decisions, McLeod 
v. Evans, Francis v. Evans and Bowers v. Evans,’ in an 
able opinion rendered by Justice Cassoday, in which he reviewed 
the American and English authorities on the question. The 
court in justification of its change of opinion, remarked: 
‘‘ This is not a mere question of practice nor the construction 
of a local statute long acquiesced in, but is a question of gen- 
eral equity jurisprudence; and it is very important to the 
people of the State that this court should, at least on such 
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questions, adhere to the principles of the common law so well 
established as to become elementary.”’ 

At about this time the Supreme Court of South Dakota, in 
the case of Kimmell v. Dickson,' where it appeared that the 
trust funds of the plaintiff had been misappropriated by the 
bank, of which the defendant was receiver, held that the plain- 
tiff was entitled to preference out of the cash coming into the 
hands of the receiver. There was no evidence to show waat 
disposition the bank had made of the trust fund except that it 
had mingled it with its other assets, The court said that it 
would presume that the bank had spent its own money after its 
receipt of the trust fund and that the trust fund was contained 
in the balance which came into the hands of the receiver. The 
decision was, we believe, rightly decided, but some of the 
reasoning of the court was based upon the case of McLeod v. 
Evans and similar cases. 

During this year the Pennsylvania court in the case of Frei- 
berg v. Stoddart,? considered this question at length, reviewing 
its former decisions and holding the doctrine as laid down 
in the case of Cavin v. Gleason,® and repudiating the case of 
McLeod v. Evans, and at about the same time the Supreme 
Court of Oregon in the case of Ferchen v. Arndt,‘ reached the 
same conclusion. 

The Supreme Court of Kansas in 1897 in the case of Burrows 
v. Johniz,® though professing to follow, in fact overruled its 
prior decisions of Myers v. Board,’ and Hubbard v. Irrigation 
Company." 

In March, 1898, in the case of Travelers v. Caldwell,® the 
question was squarely presented to the Supreme Court of 
Kansas, whether the owner of the trust fund was entitled to a 
preference out of the estate of the defaulting trustee where it 
appeared that the trustee had used the fund in the payment of 
his debts before making an assignment for creditors. Thecourt 
held that no preference could be allowed, following Burrows v. 
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Johntz, and it attempted to distinguish the cases of Myers y. 
Board and Hubbard v. Irrigation Company. The effect of this 
decision is to repudiate the much discussed case of Peak v. 
Ellicott and put the court in agreement with the great weight 
of authorities on the question. 

Let us now pass to a remarkable case just decided by the 
Supreme Court of Iowa, Jones v. Cheseborough.! The plaintiff 
had deposited certain trust funds with a bank, known by the 
bank to be such, of which bank defendant afterwards became 
assignee. The trust fund was mingled by the bank with its own 
money ‘‘ and used in the usual course of banking ‘in the payment 
of debts.’’ It was conceded that no property came into the 
hands of the assignee which was the product of the trust fund. 
At the time that plaintiff's deposit was made the bank was 
in such straits that it was using all its deposits in payment 
of its debts and also borrowed money for that purpose. The 
plaintiff asked for a preferred claim against the assets in 
the hands of the assignee. The case was apparently thor- 
oughly argued and counsel called attention of the court to 
the Rhode Island case of Slater v. Oriental Mills, which, as 
we have noticed, had criticised the holding of the lowa 
court in Plow Co. v. Lamp. The Iowa court in this case, thus 
put on the defensive, seeks to define its position more clearly 
than it had done in its preceding opinions, and says: ‘* While 
we have not adhered to the rule that to justify a preference 
the money must be identified or traced to a particular fund of 
which it is all or part, or, in other words, ‘ traced or followed 
into other property into which it has been converted, that re- 
mains the subject of the trust,’ we have held that, before such 
a preference can be sustained, it must appear that the estate has 
been so benefited by the misappropriation of a trust fund that 
its removal, or its equivalent, from the estate, will be without 
prejudice to other creditors; in other words, that the con- 
ditions must be such that the creditors have the same 
protection as if the trust money had been retained in the 
bank in a way that it could be identified and taken, 
which latter would be the right of the cestui que trust under 
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all authorities. To illustrate: If A. as trustee, wrongfully 
places trust funds in a bank regularly doing business and that 
money, —say $1,000.00,—is paid out in the usual course of 
business to discharge a debt of the bank, when, had it not been 
so paid out, other money of the bank would have been so used, 
and that is the last business transaction of the bank before 
assignment, we think that it is clear that the assets of the bank 
are $1,000.00 more than if the trust money had not been placed 
there, and when $1,000.00 of other money is used to replace it 
with the owner, the creditors are in no sense prejudiced. We 
do not hold that such money, when used to pay the debts of the 
bank, necessarily increases the assets of the bank in the sense 
that creditors are not prejudiced. That may be the case and it 
may not be. Whether it is or not is a question of fact.’’ The 
fallacy of this illustration lies in the words we have italicized 
‘when, had it not been so paid out, other money of the bank 
would have been so used’’ and is made apparent by a little 
elaboration. Suppose that the bank owed B. and C. $1,000.00 
each before receiving the trust fund of A., and that it had only 
$1,000.00 of assets. Had it assigned at that time B. and C. 
would each have received fifty per cent of their claims. But it 
received the trust fund and used it to pay B. in full. The Iowa 
court, under its view of the law, would then take the other 
$1,000.00 of assets to repay A. his trust fund and C. would be 
left without a cent. He would suffer for the wrong done to A. 
by the bank. To escape the obvious injustice of this applica- 
tion of its law, the Iowa court is forced to indulge the strained 
presumption that if the trust fund ‘* had not been so paid out, 
other money of the bank would have been so used.’’ Moreover, 
what difference does it make in the illustration employed by the 
court, whether the transaction was ‘* the last business transac- 
tion of the bank before assignment ’’ or not, if the court is will- 
ing to presume whenever a trust fund is used to pay debts that 
if it ** had not been so paid out, other money of the bank would 
have been so used.’’ We believe that in no case where a trust 
fund has been used in the payment of debts can it be repaid out 
of the estate of the insolvent trustee without working injustice 
to his general creditors. 
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The Iowa court, commenting on the Rhode Island decision, 
says: ‘*It will be seen that the dividing line with that court 
(Rhode Island) is whether the estate in the hands of the as- 
signee has been increased by the wrongful deposit. If so, the 
equity to justify a preference exists. If not so, it does not. 
This is precisely our rule.’’ This comment of the Iowa court 
on the Rhode Island decision is misleading. The Rhode Island 
court held that, if the trust fund, either in its original or con- 
verted form, could be traced into the estate of the trustee, 
restoration could be made for the trust fund, but, if -it appeared 
that the trust fund had, in fact, been used in the payment of 
debts of the trustee no preference could be given out of the 
assets in the hands of the assignee, whereas, the Iowa court in 
the case of Plow Co. v. Lamp, held squarely that where a trust 
fund had been so used in the payment of debts it would be re- 
paid out of the other assets in the hands of the trustee, and in 
the Independent District v. King where it appeared that the trust 
money had been ‘* paid out in the ordinary course of business,”’ 
held that it would presume in the absence of evidence to the 
contrary that the trust fund had ‘‘ contributed ’’ to the estate in 
the hands of the assignee. However, under the admitted facts 
of this case, the Iowa court held that it was not within their 
rule, saying: ‘* All that can be said is that a failing bank received 
money and paid it out in the usual course of business to its cred- 
itors, under circumstances that show that the assets of the bank 
were no more at the time of the assignment than they would 
have been had the deposit not been made.’’ We may presume 
that in all probability counsel called the attention of the court 
to the fact that the case of McLeod v. Evans, upon which it 
relied with so much confidence in Plow Co. v. Lamp and Inde- 
pendent District v. King, had since been overruled by the court 
which rendered it, and that the cases of People v. Bank and 
Peak v. Ellicott had also been both virtually overruled by the 
Supreme Courts of New York and Kansas respectively. The 
court, though, in its opinion, makes no mention of this fact and 
adheres to the peculiar rule laid down by it in Independent Dis- 
trict v. King, a rule, we believe, without precedent or authority 
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in any decision ever rendered on this subject and which, 
in its practical operations, will be quite as unjust as the 
more sweeping doctrine of McLeod v. Evans. It is 
greatly to be regretted by the legal profession that 
courts of last resort so often adhere with so much tenacity 
to errors when once committed, taking refuge in the doctrine 
of stare decisis. We recall the stirring language of Chief Jus- 
tice Bleckley of Georgia: ‘‘ Minor errors, even if quite obvious, 
or important errors, if their existence be fairly doubtful, may 
be adhered to, and repeated indefinitely; but the only treatment 
for a great and glaring error, affecting the current administra- 
tion of justice in all courts of general jurisdiction, is to correct 
it. When an error of this magnitude and which moves in so 
wide an orbit competes with truth in the struggle for existence, 
the maxim for a Supreme Court,— supreme in the majesty of 
duty as well as in the majesty of power, is not stare decisis, but 


fiat justitia ruat coelum.’’? 


In a foot note will be found a large number of cases in which 
this doctrine has been discussed and which are too numerous to 


be analyzed here.? 


1 Ellison v. Georgia Co., 87 Ga. 
691; 13S. E. R. 809-810. 

2 Bank v. Thurber, 8 C. C. A. 365; 
59 Fed. R. 918 (1894); Spokane 
County v. Bank, 16 C. C. A. 81; 68 
Fed. R. 979 (1895); Randolph v. Allen, 
19 C. C. A. 369; 73 Fed. R. 24 (1896) ; 
Oil Company v. Hawkins, 20 C. C. A. 
468; 74 Fed. R. 395 (1896); Bank v. 
Armstrong, 39 Fed. 684 (1889); San 
Diego v. Bank, 52 Fed. R. 59 (1892); 
Mutnomah v. Bank, 61 Fed. 912 
(1894) ; Massey v. Fisher, 62 Fed. R. 
958 (1894); Bank v. Lattimer, 67 Fed. 
R. 27 (1895); Metropolitan Bank v. 
Campbell Company, 77 Fed. R. 705 
(1896); Holly v. Society, 85 Fed. R. 
249 (1898, March); Holden v. Piper, 5 
Col. App. 71; 37 Pac. 34 (1894); Bank 
v. Humel, 14 Col. 259; 23 Pac. R. 986 
(1890); McClure v. Board, 19 Col. 


122; 34 Pac. R. 763 (1893); Hopkins 
v. Burr, 52 Pac. R. 670 (Col. 1898); 
Nurse v. Satterlee, 81 Iowa, 491; 46 
N. W. R. 1102 (1890); Bright v. King, 
45 S. W. R. 508 (Ky. 1898); Godell 
v. Buck, 67 Me. 574; Steamboat Co. 
v. Locke, 73 Me. 370; Englar v. Offutt, 
70 Md. 78; 16 At. R. 497 (1889); 
Drovers Bank v. Roller, 87 At. R. 30 
(Md. 1897); Nealy v. Rood, 54 Mich. 
134; 19 N. W. R. 920 (1884); Sher- 
wood v. Bank, 94 Mich. 78; 53 N. W. 
R. 928 (1892); In re Seven Corners 
Bank, 58 Minn. 5; 59 N. W. R. 638 
(1894); Bishop v. Mahoney, 73 N. W. 
R. 6 (Minn. 1897), Seymour v. St. 
Paul, 74 N. W. R. 136 (Minn. 1898); 
Evangelical Synod v. Schoemich, 45 
S. W. R. 647 (Mo., April, 1898), and 
long list of cases cited in this opinion; 
State v. Bank of Commerce, 75 N. W. 
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From these various decisions, we deduce the following propo- 
sitions :— 

One who has placed funds in trust in the hands of another 
may follow them into the hands of the administrator, assignee 
or receiver of that other, in the following cases :— 

1. If the owner of the funds can prove that the identical funds 
came into the hands of the assignee, he may reclaim them as 
his own. : 

2. If the owner of the trust fund can prove that they were 
used by the trustee in the purchase of other property, and that 
this property has come into the hands of the assignee, he is 
entitled to the property thus purchased with his funds. 

3. If the owner can prove that his funds were indistinguish- 
ably mingled by the trustee with other funds of the trustee and 
that these mingled funds, or a part thereof, came into the hands 
of the assignee when he took possession of the estate, the court 
will presume, in the absence of evidence to the contrary, that the 
_ trust fund is contained in this mingled mass and that whatever 
payments were made out of this fund by the trustee were made 
by him out of his own money rather than out of the trust fund; 
but, where it appears that the trust funds were in fact used by the 
trustee in the payment of his debts or otherwise squandered and 
did not come into the hands of the assignee, the owner of the 
trust fund will not be entitled to payment, either out of any 
cash which may have come into the hands of the assignee or out 
of the other assets in the hands of the assignee, in preference 
to the other creditors of the trustee. 

This rule applies as well to the case of a bank as that of an 
individual. 


R. 28 (Nebraska, 1898) and cases Trust Company, 26 Or. 132; 38 Pac. 
there cited; Smith v. Combs, 49 N. J. R. 932 (1894); In re Trust Company, 
Eq. 420; 24 At. R. 9 (1892); Atkin- 162 Pa. St. 622; 31 At. R. 334 (1895); 
son v. Printing Company, 114 N. Y. In re Plankinton Bank, 87 Wis. 381; 
168; 21 N. E. R. 178 (1889); Holmes 58 N. W. R. 784 (1894); Burnham 
v. Gilman, 138 N. Y. 369; 34 N. E.R. v. Barth, 89 Wis. 362; 62 N. W. R. 
205 (1893); Sugar v. Fancher, 40 N. 96 (1895); Theummler v. Barth, 89 Wis. 
E. R. 206 (N. Y¥. 1895); Elevator 381; 62 N. W. R. 94 (1895); Henika 
Company v. Clark, 3 N. D. 26; 53 N. v. Heineman, 90 Wis. 478; 63 N. W. 
W. R. 175 (1892); Muhlenberg v. R. 1047 (1895). 
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In all these cases, as the wording of the above propositions 
indicate, the burden of proof is upon the owner of the trust 


fund to trace his property into the estate in the hands of the 
assignee. 


Cuares A. Dickson. 
Sroux City, Iowa. 
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CONGRESSIONAL GOVERNMENT OF TERRITORIES. 


The discussion raised by the recent decision of Judge Morrow 
in the Alaska liquor case is of great interest to lawyers residing 
in the Indian Territory.1. That Territory, with the District of 
Columbia and Alaska, occupies the anomalous condition of being 
under the direct government of Congress. That body occupies 
with reference to it the position of both State and Federal 
legislature. Congress has over this section of country the gen- 
eral powers to regulate commerce, operate postal roads, collect 
internal revenue, and perform all of the other offices pertaining 
tothe Federal government, and in addition thereto all the power 
to regulate internal affairs elsewhere vested in the State legisla- 
ture. There are four district judges appointed by the Presi- 
dent with the advice and consent of the Senate; whose tenure of 
office is four years, but they are not judges of the United States 
courts within the meaning of Section 1 of Article III. of the 
Constitution.’ 

Under various acts of Congress the district judges in the Indian 
Territory have been given authority to appoint commissioners and 
such commissioners are vested with final jurisdiction in all misde- 
meanor cases and jurisdiction to the amount of $300 in civil cases, 
and unless the recovery exceeds $20, there is no appeal from the 
decision of the commissioner even though the amount in contro- 
versy may amount to $300. Under these acts of Congress 
eighteen commissioners have been appointed in the three judicial 
districts of the Territory and for a number of years have been 
exercising the powers conferred upon them as above stated. They 
issue warrants in felony and misdemeanor cases; hold to bail or 
commit on charges of felony; grant final trials for misdemeanors 
and on default of the payment of fine and cost commit to jail. 


1 Endleman v. United States, 86 434; American Ins. Co. v. Canter, 1 
Fed. Rep. 456. Pet. 545; McAllister v. U. S., 141 U.S. 
2 Clinton v. Englebreckt, 13 Wall. 174. 
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They try civil cases, coerce the attendance of witnesses, fine 
and imprison for contempt and enforce their judgments by 
execution. 

Section 1, Article III. of the Constitution of the United States, 
provides that the judicial power of the United States shall be 
vested in one Supreme Court and in such inferior courts as the 
Congress may from time to time ordain and establish, and that 
the judges of both the Supreme and inferior court, shall hold 
their offices during good behavior. 

Section 2 of Article II. of the Constitution provides that the 
President shall nominate, and, by and with the advice and con- 
sent of the Senate, shall appoint ambassadors, other public 
ministers and consuls, judges of the Supreme Court, and all other 
officers of the United States whose appointments are not herein 
otherwise provided for, and which shall be established by law; 
but the Congress may by law vest the appointment of such 
inferior officers as they think proper in the President alone, in 
the courts of law or in the heads of departments. 

No judicial tribunal of the United States can be created with- 
out the appointment of the President with the advice and con- 
sent of the Senate. If the Indian Territory is governed under 
the Constitution, district courts created therein have not the 
power to delegate to their commissioners judicial powers. It is 
true that under the above provision the appointment of certain 
inferior officers is vested in the courts of law, but that provision 
is not sufficient to enable a district judge or a circuit judge of 
the United States to delegate judicial powers.* 

From the inability of Congress to create a United States 
judge without the appointment of the President and confirma- 
tion of the Senate, provision is made for transferring cases or 
the holding of court by the judge of another district or circuit, 
where the regular judge is disqualified or unable to hold court, 
instead of electing a special judge as is common under the Con- 
stitution and laws in most of the States. From the belief by 
Congress, whether erroneous or not, that they had no power to 
provide for the election of a special judge in the Indian Terri- 


1U. 8. v. Berry, 4 Fed. Rep. 779; Doll, 7 Phila. (Pa.) 595; People v. 
In re Kaine, 14 How. 103; Ex parte Carrington, 5 Utah, 531. 
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tory, they have refused to adopt a provision for such an emer- 
gency in the Arkansas Code of Procedure, though other parts of 
that Code have been adopted bodily by act of Congress. 

Under this same Code of Procedure a notary public or master 
in chancery in Arkansas may fine and imprison for contempt 
the witness who refuses to obey his process. Whether a notary 
or master may punish for contempt in the Indian Territory 
under the very same statute adopted by Congress and trans- 
planted to that Territory, depends on the solution of.the question 
as to whether the district courts therein are constitutional courts 
or not, or whether such power can be vested in a master or notary 
without his being appointed to office by the President with the 
confirmation of the Senate. 

In order to avoid the destruction of the whole court system in 
Alaska and the Indian Territory, it would seem to be necessary 
to follow the rule laid down in the cases cited above to the effect 
that courts in those territories are not constitutional courts; 
that the system of courts therein, including cémmissioners, 
masters, notaries and referees are no part of the judiciary sys- 
tem provided for by Article III. of the Federal Constitution ; that 
Congress has power to ordain and establish said courts by virtue 
of its sovereignty over the territories. 

If this be correct, it would seem to follow, that Congress does 
not govern the territories strictly under the Constitution but in 
the exercise of its sovereign dominion over them. It was said 
in the case of Murphy v. Ramsey,' that ‘+ doubtless Congress in 
legislating for the territories would be subject to these funda- 
mental limitations in favor of personal rights which are formu- 
lated in the Constitution and its amendments; but these limita- 
tions would exist rather by inference and the general spirit of 
the Constitution, from which Congress derives all its powers, 
than by any express and direct application of its provisions.’’ 

Congress in legislating for the territories often has more 
ample powers than a State legislature would have. It is not 
restricted by the commerce clause and other limitations of the 
Federal Constitution upon the power of the State legislature. 
Does Congress sometimes have less power in legislating for a 


1114U. 8. 15. 


CONGRESSIONAL GOVERNMENT OF TERRITORIES. 369 


territory than a State legislature, if the territory were organized 
into a State? Unless restrained by the State Constitution, the 
legislature of a State may dispense with presentment or indict- 
ment by a grand jury, with trial by jury, and perhaps many 
more of the guaranties of the Federal Constitution, a great num- 
ber of which are held to apply only to trials in the United States 
courts.? 

In a recent decision ? the Supreme Court of the United States 
held that a tribal government in the Indian Territory under 
its right of self-government given by treaties might dispense with 
a grand jury or limit the grand jury to six men without violating 
the Federal Constitution. This decision was based upon the 
same general ground as those refered to above which hold that 
a State is not restrained by similar guaranties of the Constitution, 
but that they refer to trials in the Federal court. 

These tribal governments were the creatures of Congress or 
of the treaty-making power; they existed at the pleasure of 
Congress. By Act of Congress of June 7th, 1897, these tribal 
courts were abolished and their jurisdiction conferred on the 
United States court in the Indian Territory. Can Congress 
now dispense with an indictment by a grand jury or limit the . 
grand jury to six men in trials in these courts as was done in the 
Tolton case, without violating the Federal Constitution? Has 
Congress less power now than these tribal governments had 
which were the creatures of Congress? Can the stream rise 
higher than its source? 

The right and power of Congress to acquire territory by con- 
quest, purchase or annexation has been several times discussed 
and settled in favor of such power. As to how Congress governs 
such territory when so acquired is not so well settled. When 
the thirteen original States brought into existence the Federal 
government the people were oppressed with anxiety to put such 
limitations and restrictions on the government thus created as 
would prevent it from encroaching upon the sovereign power of 
the States and upon the rights and liberties of the people 


1 Miller v. State, 156 U.S. 3 153 
U.S. 535; Twitchell v. Com., 7 Wall. 
321; State v. Paul, 5 R. I. 185. 
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2 Talton v. Mayes, 163 U. S. 376. 
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thereof. There was no attempt to restrain the power of the 
Federal government over territory subsequently acquired or 
over the destinies of a remote posterity or of a foreign race, 
which might inhabit such territory. Congress was given the 
power to create new States and under a liberal construction of 
the Constitution its guaranties were extended to the people of 
such State, but the uppermost and absorbing idea which per- 
vaded the minds of the founders of the government and the 
framers of the Constitution was to create a government of suffi- 
cient power and at the same time put sufficient restraints upon it 
to insure the continued existence of the States and the right to 
regulate their domestic affairs. The powers conferred on the 
government of the United States so far as they related to the ex- 
ercise of the functions of government over the territory of the 
thirteen original States were Federal in their character and were 
for the most part subtracted from the sum total of the powers 
inherent in the State governments or in the people thereof. So 
far as the government thus created should exercise powers over 
such territory it derived its powers wholly from the Constitution 
and was held in check by that instrument; powers not delegated 
to it nor prohibited by it to the States, were reserved to the States 
respectively, or to the people thereof. But when the people 
brought into existence, as one of the nations of the earth, a 
power which could borrow money on the credit of the United 
States; regulate commerce with foreign nations and among the 
several States and with the Indian tribes; establish a uniform 
rule of naturalization and a uniform law on the subject of bank- 
ruptcies; coin money, regulate the value thereof and of foreign 
coin and fix the standard of weights and measures; provide for 
the punishment of counterfeiting; establish post offices and post 
roads; promote the progress of science and useful art by copy- 
right protection; constitute tribunals inferior to the Supreme 
Court ; define and punish piracies and felonies committed on the 
high seas, and offenses against the law of nations; declare war, 
make rules concerning captures on land and water, raise and 
support armies, provide and maintain a navy, and make all 
needful rules and regulations respecting the territory belonging 
to the United States, — they created a nation among the powers 
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of the earth. If we add to these powers all those that have 
been evolved as incident and necessarily implied therefrom we 
lack little in giving to the United States government all the 
powers that by the law of nations appertain to other States of 
the earth. Speaking of these implied powers, a recent writer 
on constitutional law says: ‘‘ Almost the entire criminal 
jurisprudence of the United States is derived from this 
power. For the punishment of offenses against the rev- 
enue, against the postal -service, perjury, embezzlement, 
malfeasance in office, and many other felonies or misde- 
meanors, is necessary to secure the due and effectual opera- 
tion of the laws made by Congress in the exercise of its 
enumerated powers. The money powers of the Federal legis- 
lature are held to give it the right to issue bonds and establish a 
system of national banks. Its power to regulate commerce in- 
vests it with authority to improve rivers and harbors, to maintain 
a coast survey, life-saving stations, and a naval observatory, to 
regulate the liabilities of ocean carriers and the charges of rail- 
roads, and to protect commerce against unlawful restraints and 
monopolies and illegal combinations and trusts. Its power to 
lay and collect taxes furnishes the authority for the establish- 
ment and maintenance of the whole elaborate system for the 
collection of the customs duties and internal revenue. Its | 
authority to establish post offices and post roads includes the 
power to secure the passage of the mails from all obstructions 
or interruptions, to punish offenses against the postal laws, and 
to exclude lottery advertisements and indecent matter from the 
mails, and to grant to telegraph companies a right over the public 
domain. Wherever Congress advances to fill the sphere of legis- 
lative jurisdiction confined to it by the great grants of the Con- 
stitution, there advances with it the right and power to choose 
the means by which its laws shall be made effectual and which 
are appropriate to the ends it is designed to accomplish.”’ 

The restrictions in the Constitution are checks upon the power 
of the Federal government to prevent invasion upon the rights 
of the States or their people, but they cannot be extended in 
reason or by the most liberal expansion to cover the territory 
subsequently acquired by the,United States as a sovereign nation 
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of the earth. Such was not the intention of the framers of 
the Constitution and such construction will do violence to the 
instrument in every part. The only logical and consistent doc- 
trine is: that Congress governs the territories just as England or 
France would govern an acquired domain, by reason of its inher- 
ent sovereignty and power as the legislature of one of the nations 
of the earth. 
J. P. Buster. 
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THE EVOLUTION OF A TREATY IN ANGLO-AMERICAN 
DIPLOMACY. 


The evolution of a treaty in Anglo-American diplomacy 
is only to be appreciated as one understands the value which 
was attached to such an instrument a century ago. At 
the close of the Revolution a treaty had no fixed place in 
international law. Scholars had their own conception of it; 
statesmen had theirs; governments had theirs ; Washington had 
his. The true character of the first compact between the 
United States and Great Britain is best shown by events which 
followed it; and the influence of those events is reflected in the 
diplomatic correspondence of the time. With a definite con- 
ception of the status of a treaty prior to the War of 1812, it 
is possible to note intelligently the steps which have since 
marked its growth. British and American state papers involv- 
ing an exhaustive discussion concerning the construction of 
doubtful clauses afford a safe ground for comparison. The 
writers of those papers have spoken with authority. They have 
formulated the policy of their governments; they have molded 
and developed the scope of a treaty, giving it a capability of 
performing its highest function, and finally stamping it with 
a character neither uncertain nor vulnerable. 

Great Britain’s disregard of the treaty of 1783; was one of 
the gravest facts which confronted Washington when first in- 
augurated President of the United States. The passing of the 
loose-jointed Confederacy and the advent of the new nation 
augured well for the diplomatic problems of the government, yet 
failed to enhance the value of the compact already made. Nor 
did the earlier years of the first administration promise better 
things. Before he had appointed a Secretary of State, Wash- 
ington communicated with Lord Leeds through the agency of 
Gouverneur Morris, and complained of the national grievances. 
British forces still occupied American soil on the northern and 
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western frontiers; some three thousand negroes had been con- 
fiscated and shipped to England in company with the troops 
which had embarked after the cessation of hostilities. That 
this was contrary to the express declaration of the treaty of 
1783, is apparent from the seventh article of that instrument, 
which reads: ‘* And His Britannic Majesty shall, with all con- 
venient speed, and without causing any destruction, or carrying 
away any negroes or other property of the American inhabit- 
ants, withdraw all his armies, garrisons, and fleets from the said 
United States, and from every post, place, and haftbour within 
the same.’’? 

Mr. Morris pressed the claims of his government with vigor, 
and labored for a new treaty of commerce and for the appoint- 
ment of a minister to be sent to the United States. Great 
Britain finally sent a representative to this country. The 
arrival of Mr. Hammond as her plenipotentiary was in itself a 
hopeful sign. While negotiations between himself and the 
Secretary of State were productive of no immediate results, 
they afforded the astute American an opportunity to point out 
with precision the wrong-doings of England, and at the same 
time, to undermine their alleged justification. In answer to a 
note of Mr. Jefferson intended to secure the performance of 
the treaty of 1783, Mr. Hammond asserted: first, that the 
United States had placed impediments in the way of recovery 
of British debts, and so had failed to execute the fourth article 
of the treaty; secondly, that interest had not been allowed on 
judgments in favor of English creditors; thirdly, that the 
United States had disregarded the fifth article of the treaty in 
that confiscated estates had not been restored; and that there- 
fore the measure which the king had adopted was quite justi- 
fiable. Mr. Jefferson’s reply, in 1792, was unanswerable. He 
asserted that no impediments within the meaning of the treaty 
had been thrown in the way of debts due to British subjects; 
secondly, that interest was not an integral part of a debt, in 
either English or American law; thirdly, that the United States 
had simply promised in the treaty, to recommend to the several 
states the restoration of confiscated estates, and that that was 


1 Art. 7, Treaty of 1783. 
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discussed and clearly understood by the negotiators of the treaty ; 
finally, that British infractions of the treaty were not the result of 
alleged infractions on the part of the United States, but preceded 
them in point of time and were absolutely independent of them.? 
Mr. Hammond never made an attempt to answer this line of 
argument. In the meantime, circumstances remained unchanged, 
while the beginning of a European war added new difficulties. 
The English Admiralty instructions of 1793, commanding the 
seizure of neutral ships laden with corn, was a hard thrust at 
the new republic, and one not calculated to relieve the tension. 

Sensitive to every indignity hurled against his government, 
Washington in no degree lacked a discernment which could dis- 
tinguish between the stinging blows of the British ministry and 
the poisonous stabs of the French republic. Clearly understand- 
ing the meaning of the events, he measured dangers according 
to their true proportions. Consequently, he did not fear the 
local inflammation caused by British encroachments as deeply 
as he dreaded the noxious germs of the French Revolution 
breeding anarchy and national disintegration. Anglo-American 
affairs were still capable of diplomatic adjustment. This, 
Washington clearly understood; and the appointment of John 
Jay, Chief Justice of the United States, as plenipotentiary to 
England for the purpose of negotiating a new treaty, was proof 
of the confidence of the President that the difficulties could be 
settled by means of diplomacy. ° 

The treaty which was signed by Mr. Jay in 1794, was 
conspicuous on account of what it failed to touch upon. 
It was silent as to the three thousand negroes deported to 
England; the obnoxious admiralty orders concerning corn were 
not mentioned; nothing was said as to the right of impress- 
ment. ‘*As a mere trial of diplomatic skill,’’ writes William 
Henry Trescot, ‘‘ this treaty is a confessed failure, for with a 
solitary exception, the tardy evacuation of the posts, its ratifica- 
tion abandoned every position which the government had 
assumed in the preliminary discussions, and its formal diplomatic 
instructions.’’? On the other hand, the treaty arranged for the 
removal of all British soldiers from American soil, and com- 
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prised also a basis for commercial intercourse between the two 
countries. In both of these respects it was directly and in- 
directly a great practical gain for the United States. ‘The 
ratification of this instrument may be considered,’ writes Mr. 
Theodore Lyman, ‘‘ the proper solid foundation of the commer- 
cial prosperity of the United States,’’ and ‘* the first act of the 
government that proved the stability of the federal constitu- 

The two treaties of 1783 and 1794 mark the first era of 
American diplomacy. The picturesque setting of: the time and 
the renown of the American statesmen, lend a peculiar interest 
to these early negotiations. In another view the picture is a sad 
one. Therights of the young republic are flagrantly disregarded 
by the mother country. With complacency she ‘‘ suspends ’”’ the 
operation of one clauseof the treaty of 1783, and allows her troops 
to remain on American soil apparently oblivious of her duty to 
remove them; and finally it becomes necessary for the United 
States to negotiate a second treaty in the hope of accomplishing 
by means of a new compact that which Great Britain had 
already engaged to do by an earlier one. These events clearly 
illustrate the British estimate of a treaty at the close of the 
last century. Such an instrument represented a bargain, but 
the bargain agreed upon lacked the character of a binding con- 
tract and imputed but a slight sense of obligation to the assent- 
ing parties. As long as there was no strong arm to enforce the 
fulfillment of the promises expressed in its several articles, a 
treaty itself and every obligation which it might seem to impose, 
meant little more than a friendly understanding between two 
States. The motive which might induce either party to observe 
or disregard the express terms was as subtle as the wind. An 
unfriendly act by one party seemed to justify the suspension of 
an entire clause by the other. That this did not accord with the 
American conception was natural. The British idea that the 
power to enforce a right was a condition upon which the exist- 
ence of a right depended, and that without an effective sanction 
a treaty would have no binding force, failed to arouse a cordial 
reception in the United States. The fact that this country had 


1 Lyman’s Diplomacy of the United States, vol. 1, p. 208. 
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acquired by treaty, rights which were practically unenforce- 
able, quickened in Washington the feeling that such rights 
were actual, both because they were reasonable and because 
they were agreed upon by the plenipotentiaries at Paris. 
It was therefore his aim to secure their distinct recognition 
through the treaty of 1794. The eight years of Washington’s 
administrations represent a strong plea for the sanctity of a 
treaty. The Jay treaty itself was a protest against the English 
attitude. It thwarted the British disregard of former promises, 
so far as that was possible by the terms of anyinstrument. As 
a climax of the preliminary years of negotiation, it gave color to 
the American view that a treaty was binding on the parties 
assenting thereto, and was capable of determining the rights 
expressed therein. 

The War of 1812 shook to the foundations the respective 
rights of Great Britain and of the United States under the exist- 
ing treaties. The assertion of Lord Bathurst that war abrogates 
all treaties was too broad; likewise the American claim that the 
treaty of 1783, containing an acknowledgment of the independence 
of the United States, was in its entirety incapable of abrogation, 
was also too broad. The question at issue was whether the 
privileges given by article three of that treaty, allowing American 
fishermen to enjoy British North American inshore fisheries, sur- 
vivedthewar. That the privilege owed its existence to the treaty 
of 1783 and was of temporary character, is willingly recognized by 
jurists at the present day. In 1814 however, American states- 
men — and chiefly Mr. John Quincy Adams — were unwilling 
to admit this, partly because they were imbued with the feeling 
that American fishermen, having enjoyed this liberty to take fish 
inshore before the Revolution, retained the privilege after the 
independence of the-United States, as the continuation of a 
‘* prior right.’’ Furthermore they believed that if the privilege 
was created by the treaty of 1783, it was an irrevocable grant 
unmoved by the shock of war. It is unnecessary to refute these 
assertions in detail; it is sufficient to say that they are now re- 
garded by students of international law as unsound. That the 
liberty to fish inshore perished with the War of 1812, is now gen- 
erally accepted. The discussions of this subject in 1814 nearly 
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broke off the negotiations which ultimately resulted in the treaty 
of Ghent. The American commissioners maintained a bold 
front, and the view of Mr. John Quincy Adams, which asserted 
that the fishery privilege survived the War of 1812, became 
thereupon the view of his government. 

The Treaty of Ghent was silent on this great question. Be- 
tween 1815 and 1818 the fishery dispute received a clearer dis- 
cussion. Lord Bathurst, with much acumen, set forth in detail 
the grounds of the British contention that the inshore privilege 
was completely annihilated by the war. Mr. John Quincy 
Adams, on the other hand, with force and ingenuity, marshaled 
the opposing arguments. The result was the treaty of 1818. 
That instrument stated in what waters American citizens should 
exercise the privilege of fishing inshore. By its terms it was a 
compromise. In Article I we read: ‘‘ And the United States 
hereby renounce forever, any liberty heretofore enjoyed or 
claimed by the inhabitants thereof, to take, dry, or cure fish on, 
or within three marine miles of any of the coasts, bays, creeks, 
or harbours of His Britannic Majesty’s dominions in America 
not included within the above mentioned limits.’’! <«* By this 
treaty,’’ writes Dr. Freeman Snow, ‘‘ England again granted 
certain privileges to American fishermen, though very restricted 
in comparison with those granted by the treaty of 1783.’’? 
For the purpose of the present discussion, the character of the 
newly granted privilege, the extent of the territory which it 
covered, and its relation to the history of the fishery question, 
are of slight importance. The treaty of 1818 was, in the words 
of Mr. William H. Trescot, ‘‘ an expression of immediate in- 
terests.’’ Neither nation acknowledged that the rights which it 
claimed on its side were altered or given up. Each contracting 
party withdrew unshaken in its faith in its own position, inter- 
preting the treaty as a final acknowledgment of its previ- 
ous claims. The United States did not admit that the terms 
ot the treaty were the source of new rights, or that Amer- 
ican privileges in the fisheries were defined in character and 
extent by the articles agreed upon. Maintaining, on the 
contrary, its claim to a ‘prior right antedating the War 


1 Treaty of Oct. 20, 1818, Art 1. 2 Snow’s American Diplomacy, p. 439. 
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of 1812,’’ it placed an ex parte construction on the new treaty, 
adhering to an interpretation not confined to the terms of the 
contract, but resting on inchoate claims which war had hope- 
lessly destroyed. Our government insisted that the treaty 
represented merely a continuation of the alleged right which the 
people of the United States had always possessed in the inshore 
fisheries. Great Britain could, with better reason, say that the 
treaty of 1818 was a candid acknowledgment of her old doctrine 
that the fishing privileges now secured to the citizens of the 
United States owed their existence to her beneficence as indicated 
in the treaty itself. 
Thirty-six years witnessed the treaty of 1818 still intact, when 
a new compact was negotiated. The treaty signed by Mr. 
Marcy in 1854 was essentially a reciprocity agreement and gave 
to American fishermen broader privileges, which they had enjoyed 
under the treaty of 1783. This was not given as something due 
to the United States as of right. Our government paid a large 
price for the privilege. The free admission of certain raw 
products of the provinces into American markets, was the con- 
sideration. According to the language of the treaty, the 
opening of the fisheries to American citizens was ‘in addition 
to the liberty secured to the United States fishermen by the 
above mentioned convention of October 20, 1818.’’ This was 
a change of front on the part of our government. The United 
States having yielded unconsciously a point in 1818, was now 
ready to admit that the sum total of its fishery rights was based 
simply on the written articles signed by the plenipotentiaries 
in that year. What it was unwilling to acknowledge in 1818, 
it accepted as a fact in 1854. Likewise in the treaty of 1871, 
the articles relating to the fisheries recognized the treaty of 1818 
as the only basis of mutual rights. Consequently, Great 
Britain required a large consideration for a renewal of the old 
privileges which were for a second time resuscitated. A treaty 
had attained a new significance in Anglo-American diplomacy. 
It registered a bargain. Itdidmore. Through the terms of the 
bargain, it defined and checked the rights of the two parties. 
No longer could either power assert in good faith, as rights, 
claims which concerned the subject-matter of a treaty, yet which 


| 
| 
Pe 
2a 
i 


380 34 AMERICAN LAW REVIEW. 


were outside of its express terms, and inconsistent with its 
definite provisions. The United States is thus seen as measuring 
its claims according to the instrument to which it had solemnly 
assented. 

The settlement of the Alabama claims was one of the chief 
causes for the negotiation of the treaty of 1871. Besides 
arranging for the arbitration of the American claims, the nego- 
tiators inserted for the guidance of the court of arbitrators, 
three rules which were ‘* agreed upon by the high contracting 
parties as rules to be taken as applicable to the case:’’! These 
rules were, briefly, that a neutral nation is bound: first, to use 
due diligence to prevent the fitting out and departure from its juris- 
diction, of vessels intended to make war upon a friendly State; 
secondly, not to permit a belligerent to make use of its ports 
or waters as the base of naval operations or military augmenta- 
tion ; thirdly, to use due diligence to prevent any violations of 
these obligations and duties. These rules were followed with 
the express declaration by Her Majesty’s government, that they 
were not a statement of the principles of international law at 
the time when the Alabama claims arose, but that Great Britain 
agreed that the arbitrators should assume that she had under- 
taken to act on the principles which the rules contained. 

There was appended the declaration that ‘‘the high con- 
trating parties agree to observe these rules, as between them- 
selves in the future, and to bring them to the knowledge of 
other maritime powers, and to invite them to accede to them.’”! 
Whether or not the neutrality rules were declaratory of ac- 
cepted principles of international law, as was claimed by coun- 
sel for the United States,—the »United States and Great 
Britain, by the treaty of 1871, promised to observe them 
thereafter. Soon after the Geneva award discussions in Par- 
liament revealed a British unwillingness to adhere in future 
to the interpretation which the court of arbitration had placed 
upon the rules. It was urged that Great Britain, in endeavor- 
ing to secure the assent of other maritime nations to the prin- 
ciples contained in the neutrality rules, should ask the friendly 
powers to protest against the interpretation thus judicially given. 


1 Treaty of May 8, 1871, Art. 6. 
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This meant that Her Majesty’s government felt that it owed no 
duty to the United States to observe the neutrality rules as con- 
strued by the court of arbitration. In other words, the mutual 
promises to adhere to the rules embodied in the treaty, gave to 
the United States no right to demand that they be regarded in 
future by Great Britain except in the manner indicated by the 
Jatter’s interpretation of them; and that the decision of an 
international tribunal of highest repute did not determine con- 
clusively the character of that which had been agreed upon. 

The neutrality rules of 1871 obtain to-day. They have 
become incorporated into international law. England has no 
desire to violate them; she would without doubt agree that the 
Geneva interpretation should furnish a test whether or not she 
had disregarded them, and that any breach of duty so deter- 
mined would be cause for the payment of an indemnity. The 
grounds for such admissions would be that, by the treaty of 
1871, both nations imposed on themselves new duties towards 
each other, and, conversely, that, by the same act, each 
acquired new rights in respect to the other; and that these 
rights and duties were given color, form, and substance by the 
single interpretation of the court of arbitration. 

Here again, time has served to arouse in a nation a true sense 
of the meaning of atreaty. International recognition that such 
an instrument may be the source of rights which are in their 
nature irrevocable, although oftentimes in point of fact un- 
enforceable, is a mark of the value of diplomatic intercourse. 
The lapse of a few decades after the ratification of a convention, 
weakens the prejudices with which one of the contracting par- 
ties once looked upon the articles to which it may have unwill- 
ingly assented. The jarring claims which one nation frankly 
asserted on the day when its representatives signed an untried 
instrument, vanish in the course of years; and the terms mu- 
tually agreed upon become, as has been shown, the 6nly solid 
foundation on which international — or, as in the present case, 
Anglo-American, rights and duties rest. 

One may ask what is the effect of the domestic policy of a 
contracting party on the right which arises out of a treaty. If 
American interests seem to conflict with the terms of a contract 
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with Great Britain, which shall prevail? Anglo-American 
diplomacy has not escaped the discussion of this question. 
The Clayton-Bulwer treaty of 1850 contained an agreement 
for the mutual protectorate, by the United States and Great 
Britain, over any future isthmian canal. The agreement con- 
templated the neutralization of such a waterway. The stipula- 
tion was therefore expressly inserted tet neither party 
should exercise any exclusive control over the canal, or erect 
fortifications commanding the canal. As years went on, 
the advent of the Panama project in 1879, and the attitude of 
the French people alarmed our government and drew from the 
United States declarations of a peculiar character. It was 
believed in Washington that an isthmian canal should be exclu- 
sively controlled by the United States, that a policy of neutral- 
ization was no longer wise and that therefore the impediments 
seemingly created by the Clayton-Bulwer treaty should be 
brushed aside. It was asserted by Mr. Blaine, and by his suc- 
cessor, Mr. Frelinghuysen, that the treaty of 1850 was a lapsed 
and voidable agreement; and secondly, that circumstances had so 
changed since 1850, that the United States could no longer hold 
itself bound by the terms of the treaty. As to the former line 
of argument, it suffices to say that it was merely an ingenious 
attempt on the part of the American government to tinge with 
the color of law the claim that the United States, by the terms 
of the instrument of 1850, was justified in abandoning that 
treaty. The second contention was, in brief, that the natural 
expansion of the United States was retarded by a strict inter- 
pretation of the Clayton-Bulwer treaty. Much stress was 
laid. upon the Monroe doctrine and also upon the changed 
conditions which time had wrought in the United States 
since 1850. The reply was made, however, that the Monroe 
doctrine had been promulgated some twenty-seven years before 
the ratification of the Clayton-Bulwer treaty and that the con- 
ditions which confronted the United States during the administra- 
tions of Presidents Garfield and Arthur, were merely ‘* a marked 
and developed form ’’ of conditions existing also in 1850. 
Vigorous as was the effort to defend the newly advanced isth- 
mian policy, and to find legal and historical grounds for the 
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nullification of the obligations expressed in the Clayton-Bulwer 
treaty, the effort was wholly insufficient. The warning issued 
by the United States in 1888 to ward off a British protectorate 
of the Mosquito Indians in Central America, and likewise in 
1894 at the time of the Bluefields incident, clearly indicates 
that the United States then recognized the binding character 
of the Clayton-Bulwer treaty. 

Finally on February 5th of the present year Mr. Hay and 
Lord Pauncefote signed a convention containing the express 
acknowledgment of the validity of the compact of 1850. Pro- 
viding for the neutralization of the projected waterway, the 
treaty of 1900 abandons the theory of American control. Elab- 
orating the plan provided for in 1850, it reasserts a policy prev- 
alent in the United States from 1826 until ‘1879. For such 
reasons the convention occupies a unique place in the history of 
isthmian affairs. Apart, however, from its provisions for the 
application of the principle of neutralization the Hay-Pauncefote 
convention performs a higher service as a declaration that our 
government believes that this nation is now bound by its contract 
of half a century ago, that the promises made in 1850 are the 
source of obligations still existing, and that those obligations 
are not to be disregarded with impunity by either party. 
Whether the Clayton-Bulwer treaty be a menace or a safeguard, 
whether the provisions of the new convention be advantageous 
or detrimental, the Hay-Pauncefote treaty stands by implication 
for the proposition that no isthmian policy is a legitimate policy 
which impairs the obligation self-imposed by the United States 
and set forth in a treaty. The mere fact of the negotiation of 
the Hay-Pauncefote convention is of the utmost consequence 
in Anglo-American diplomacy. Its reference to the older 
isthmian compact is a simple commentary on the value now 
attached to a treaty by both Great Britain and the United 
States. 

The treaty of 1783, sufficiently clear in its terms yet flagrantly 
disregarded, marks the other extreme. The intervening century 
of Anglo-American diplomacy has witnessed the constant. transi- 
tion of the status of a treaty. The process has gone on step by 
step. Washington, laboring to arouse in England a regard for 
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her obligations, was bafiled because he lacked the power to 
enforce the rights of his government. He patiently advocated 
the ratification of the Jay Treaty of 1794, which was no diplo- 
matic triumph for the administration, in the hope that by so 
doing, Great Britain would remove the soldiers from American 
soil which she had promised to withdraw eleven years before. 
Then came the War of 1812, and shortly afterwards the treaty 
of peace, followed by the treaty of 1818 with its creation of new 
fishery privileges. The United States adopted the compromise 
which that instrument offered, yet frankly dsserted that 
that treaty did not measure the American rights in the 
inshore fisheries. As years elapsed, our government finally 
became willing to turn back to the -treaty of 1818 as the 
sole basis of its fishery privileges. Out of that treaty sprang a 
right which had no earlier source. Every inconsistent claim 
was swept away in the process of time; and at last the terms 
of the agreement of the year of 1818, became the basis of the 
terms of the new agreement of 1854. The neutrality rules, 
likewise, of 1871, which Her Majesty’s government then 
promised to observe in the future, imposed on Great Britain a 
duty which she would now long hesitate to disregard. The 
treaty of 1850 imposing restraints upon the United States as well 
as Great Britain was not abrogated. At times both nations be- 
lieved that its obligations were burdensome. Each made use 
of the prohibitory clauses to prevent encroachments by the 


other. Finally in 1900, both recognize in the Clayton-Bulwer — 


treaty the limits of their mutual rights and obligations in the 
isthmus, and they express their recognition by means of a 
new compact negotiated to that end. This means that a 
treaty has attained a new significance in Anglo-American 
diplomacy. It has been given a definite function to perform, 
and has performed it with complete success. The reason for 
this success lies in the tenacity with which the Anglo-Saxon 
race clings to the law, and also in its appreciation of the fact 
that a right owes its existence to the justice of its source, rather 
than to the power by which it may be enforced. ‘‘ There is,” 
writes Mr. Olney, ‘‘ a patriotism of race as well as of country, — 
and the Anglo-American is as little likely to be indifferent to the 
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one as to the other.’’! To this patriotism must be ascribed the 
capacity and the willingness of the race to put in application 
principles which it has perceived and understood; to this 
patriotism is due in part the evolution of a treaty in Anglo- 
American diplomacy. 


CaarRLes CHeney Hype. 


NORTHWESTERN UNIVERSITY Law SCHOOL, 
CHICAGO. 
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THE RECENT DEVELOPMENT OF PRIVATE INTER- 
NATIONAL LAW IN ENGLAND. 


In the recent case of De Nicols v. Curlier! private interna- 
tional law has advanced a stage to the clearer development of 
that important branch of law. It is curious that the question 
(connected as it is with marriage and property) should not have 
been finally decided at a much earlier date; but unfortunately the 
points that most interest jurists are sometimes the last to become 
the subject of judicial consideration. 

The facts of the case may be put in brief compass: In 1854 
Daniel Nicolas de Nicols (or, as he then styled himself, Nicolas 
Daniel Thevenon) married in Paris. Both the parties were 
French subjects and lived in France. No ante-nuptial contract 
was executed ; and so the regulations implied by French law, where 
no express contract is made, governed the rights of the parties 
as to their personal property. De Nicols and his wife remained 
domiciled in France till 1863, when they passed over to England 
and started business in London. The business prospered, and 
two years after his arrival the husband took out letters of natur- 
alization as a British subject. In 1897 De Nicols died, leaving 
a will (in English form) by which he left his property to 
trustees in trust for his wife for her life interest and for his 
daughter and her children in fee. Madame De Nicols was not 
satisfied with her provision under the will, and brought this 
action to set it aside and to have it found that she was entitled 
to the rights in the property of the spouses given her under 
French law, in the same way as if the domicile had never been 
changed. The property in question, it should be observed, was 
personal (as the parties had arranged to confine the case to the 
personalty ), and it had all been acquired after the change of. 
domicile from France to England. 


1 (1898) 1 Ch. 403; 2-Ch. 60; Times Newspaper, 18th December, 1899. 
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In these circumstances the question presented for decision 
came to be: Had,the change of domicile affected the legal rights 

of the spouses in reference to their personal property? 
". When the case came up for decision in 1898, the judge of 
first instance (Kekewich, J.), holding that there were no pre- 
yious judgments binding him, decided in favor of Madame 
De Nicol’s contention that her rights remained unchanged. This 
decision the Court of Appeal reversed. The judges of that 
court, while indicating that if the question were open they would 
have preferred to hold that the law of the matrimonial domicile 
still ruled, considered themselves bound by the House of Lords’ 
decision in the case of Lashley v. Hog, in 1804. The House 
of Lords, however, when the question came before them, distin- 
guished that case and reverted to Kekewich, J.’s judgment. 

Surveying the history of the parties to the marriage, it is quite 
clear that French law, being the law of the matrimonial domicile, 
governed their relations up to the point of their arrival in 
England. Itis from this cardinal fact that the whole line of 
reasoning adopted by the Lords is deduced: French law being 
then applicable, it behooved the judges to examine the provisions 
of that law in order to a scertain the rights of the parties; and, 
when these rights were discovered, the solution of the question 
was in their hands. On turning to the Code Civile it was found 
that that law provided that parties about to marry might deter- 
mine by ante-nuptial contract by which one of five different 
regimes their relations as to property should be governed; that 
in the event of their not entering into any such contract the 
system of community of goods was, by the implication of the law, 
held to have been adopted by them; and that the spouses could 
not, by post-nuptial agreement, alter their proprietary rights 
under the chosen or implied regime. Under the community of 
goods system, each of the spouses has the right to one-half of 
the goods, but during the subsistence of the marriage the hus- 
band is the sole administrator of them and has power to burden 
or sell them as he may choose. On the dissolution of the mar- 
riage by death or divorce or a judicial separation of the parties, 
the goods suffer division according to the rights of the spouses. 
Moreover, even during her coverture, the wife may by an appli- 
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cation to the courts, get judicial separation of the property 
(under which she gets her half out of her husband’s hands) if 
by his conduct he is endangering it. The husband, it should be 
added, cannot, by testamentary donation, dispose of more than : 
his share of the goods in community.! 

So standing the law of France, it followed, in the opinion of 
the House of Lords, that no change had occurred in Madame 
De Nicol’s rights. Two distinct reasons were put forward as 
leading to this decision. In the first place, by the law of France 
there was an implied contract. Now it is a settled point in 
private international law that an express contract will receive 
effect all over the world, as regards personalty at least, what- 
ever the changes of domicile may have been; and, to quote 
Lord Chancellor Halsbury, ‘‘ a written contract is often only 
the evidence of what the parties have agreed to, and it 
would seem to be of no superior force. as evidencing 
the agreement than a known consequence of entering into the 
_ married state.’’ It is perhaps unfortunate that so nebulous a 
conception as that of tacit contract should form a factor in so 
important a decision. The dangers and difficulties in the appli- 
cation of such legal fictions are proverbial, and may indeed be 
illustrated in this case. The Lord Chancellor’s dictum quoted 
above might, for instance, be taken to cover all cases where parties 
who marry do not exclude by contract the legal relations as to 
property which the law of the matrimonial domicile (whatever 
that may be), declares to be consequent on marriage. Almost 
every system of law makes regulations for the proprietary rights 
of those married within its sphere, for which the parties, if they 
so choose, may substitute their own conventional provisions. 
Scots law, as we shall see, was involved in the case of Lashley 
v. Hog. Now, by that law, as it then stood, as wife’s movable . 
(or personal) property passed to the husband by virtue of the 
marriage, unless by ante-nuptial agreement she made a more 
favorable arrangement for herself. If then a Scotsman married 
without any such contract having been made, would not the 


1 These were the provisions of resumé of the provisions of the Code 
French law mainly touched on inthe Civile will be found in Story’s Conflict 
judgment in this case. An admirable of Laws. 
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reasoning of the Lord Chancellor apply in this case? And 
would there not accordingly be an implied contract in favor 
of the legal provisions, arising from the absence of express 
convention, and sufficient to preserve these unchanged through 
all the different domiciles the parties might adopt? This 
might seem the natural consequence of the reasoning in the 
case. It is not, however, authorized by the judgment. The 
judges carefully guard their position by stating that change 
of domicile may affect the rights of the spouses as to prop- 
erty if these rights are inferred merely from the status of 
marriage, as opposed to the case under their consideration 
where the rights were contractual and there was an actual 
binding partnership imposed on them by the law under which 
they married. Whether this distinction be logically valid or 
not, it is certainly of a very subtle nature and one which it 
will not in all circumstances be easy to apply. 

The second ground of decision involves a consideration of 
the early case of Lashley v. Hog. In that case the facts were 
that Hog, a Scotsman by birth but a domiciled Englishman, 
married in 1737 an English woman in London. About fifteen 
years after the marriage Hog returned to Scotland and resumed 
his domicile there. Mrs. Hog died in 1760, and Hog himself in 
1789, leaving a will. One of his children, Mrs. Lashley, was 
not satisfied with what was given her by the will, and preferred 
her legal rights under the law of Scotland. By that law, as we 
have already said, a lady’s whole personal property was on 
marriage transferred to her husband, who, during the marriage, 
had full power to deal with it: in a word it became his property ; 
and there never was in reality a communis bonorum. The wife, 
however, had certain rights on her own or her husband’s death. 
On the wife’s predeceasing (as in Lashley v. Hog), the whole 
of the husband’s free personal estate, as at that date, fell to be 
divided into three parts. One-third remained with the husband, 
one-third went to the children, if any, and one-third, which was 
the wife’s share in the division, passed to her next of kin. It 
was this last third that Mrs. Lashley claimed in right of her 
mother. The Lords upheld this claim on the ground that Scots . 
law, as the law of the domicile at the date of the dissolution of 
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the marriage, and not English law which was the law of the 
matrimonial domicile, ruled. Lord Chancellor Eldon took it to 
be quite clear that Mrs. Hog’s ‘* condition as a wife and her 
right as a wife being altered from time to time exactly as her 
person followed her husband’s person from one place of 
domicile into another place of domicile till it was at last decided 
by his death where he left his residence in this world,’’ the 
law of the country of that residence should govern. There 
was, his lordship thought, an implied contract that the wife 
was to look to the law of the country where her husband died 
for the right she was to enjoy in case he thought proper to die 
intestate. 

It was in the difference between French and Scots law that 
the judges found opportunity for distinguishing De Nicols v. 
Curlier from Lashley v. Hog. A consideration of the law of 
Scotland led them to point out that by that system the wife had 
merely the hope of a certain distribution of the property on the 
dissolution of the marriage; on the happening of that event 
there emerged to the wife or her representatives a right to a 
certain proportion of the husband’s property, the amount of 
which proportion would vary according as the husband had 
preserved or squandered his estate. The point emphasized in 
the judgment is, that the wife’s right was in reality non-existent 
during her coverture and came into existence only when the 
marriage tie was dissolved. But in France apparently the law 
is more favorable to the wife. The community of goods does 
exist there, and her rights are in existence during her married 
life and may be protected on her behalf by judicial separation 
of property. It is this power to claim the separation of the two 
properties that chiefly distinguishes the two legal systems. 
Mrs. Hog then in the earlier case lost no right possessed by her 
prior to the change of domicile. Madame De Nicol, on the other 
hand, had in France a distinct right of property. Why then 
should she lose this right by change of her home? Why should 
the husband be given power to dispose of by will what was 

never his under French law? 
_ The distinction thus taken between the two cases is not a 
novel one. It was suggested by Savigny in words which are 
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recalled by the Lord Chancellor’s opinion. ‘* Intestate suc- 
cession,’’ writes the jurist, ‘* between spouses is regulated, as 
between strangers, by the last domicile of the deceased. In 
many cases, however, it may be doubtful whether the claim to 
the inheritance is to be deduced from the rules of proper intes- 
tate succession, or from the mere continuance of the relations 
as to conjugal property which subsisted during the marriage 
(communis bonorum). In the first case the last domicile deter- 
mines ; in the second case the domicile at which the marriage 
began.’ ? 

The two lines of argument indicated above run into one an- 
other, and both are necessary for the judgment. Having regard 
to both of these trains of reasoning, the effect of the decision 
seems to be that where, by contract, express, or implied by the 
law ‘of the matrimonial domicile, proprietary existing rights are 
given by that law to the parties to a marriage, no subsequent 
change of domicile will affect these rights so far as regards per- 
sonalty, whether acquired before or after such change. This 
decision is in line with Savigny’s view of the question, although 
it does not extend the unalterable rule of the matrimonial domi- 
cile to all cases, as he does; the prevailing American view, on the 
other hand, is in favor of the proprietary rights of the spouses 
changing with every change of the domicile. It is curious to 
observe this wide divergence of opinion on matters of pure 
reasoning. 


Ropert C. HENDERSON. 
EDINBURGH, SCOTLAND. 


1 Savigny’s Conflict of Laws (Guthrie’s Translation), § 379. 5. 


34 AMERICAN LAW REVIEW. 


ABRIDGMENT OF THE REPORTS BY COMMISSION. 


A learned judge, addressing a largely professional audience, 
quoted this remark of an able lawyer: ‘ It is the business of a 
lawyer to know law.’’ To whomsoever it shall happen to take 
this to heart, will come the question, how shall this best be done? 
For the law lies scattered, largely inaccessible, the good and bad 
often indistinguishable in the vast mass of reports, and is drift- 
ing on to a more voluminous, if not more confused, future. 

In trade centers, what may be shortly termed guild-courts 
seek to find for their members that speedy justice which seals of 
law courts promise but do not perform. Among ‘‘ men of 
action ’’ more and more frequent are the philippics against ‘‘ the 
law’’ as resting upon precedents from earlier and unlike ages, 
principles of Latin jurists, customs of feudal societies, procedure 
born in ecclesiastical casuistry, and all this constantly re- 
moulded, revamped, stretched, shortened, patched, bepraised 
and derided, rejected and again reaffirmed, in an endless, 
increasing flood of current cases, poured out not only at home 
from the courts of forty-four States and nine United States 
circuits, but from English courts having the authority of a similar 
origin, an equal standing and a like duty. 

That the lawyer does not concede such attacks to be all truth, 
does not lessen their number, nor answer the question, how can 
he be aided to do his duty, and ‘* know law? ”’ 

Let us refer to some admitted principles. 

There is no use in preserving all the law cases decided, any 
more than all experiments in physics; all essays at manufactur- 
ing; all casés in medicine; et id omne genus. Perhaps the 
final facts of morals are rather agreed upon than discovered, 
but whatever be the source of the fundamental principles of 
society, they evidently in unwritten form, are, continuously 
undergoing a process of elimination and condensation, not un- 
analogous to the process of growth in nature. .The formulating 


392 
id 


ABRIDGMENT OF THE REPORTS BY COMMISSION. 393 


from time to time, from cases and statutes, a harmonious, ex- 
haustive statement of rules of conduct in legal relations would 
be a process of growth. Nowhere, so much as in the law, are 
details of experience preserved in endless repetitions. Else- 
where, a gradual synthesis of experience into rules and general- 
izations, extricates most that is new and useful. from an other- 
wise unmanageable mass. And in law, as elsewhere, there 
seems no objection in principle to an elimination of what is use- 
less, false, or mere repetition, and an orderly arrangement of 
the residue. Why in jurisprudence should rubbish, error and 
platitude be preserved? Why should it be customary here to 
deduce the rule in every instance where it is to be applied? 

Take another view. There are many evident reasons why a 
judge of to-day should apply legal principles and law of to-day 
to cases involving the social and commercial life of to-day. At 
best, the application, made by a jurist of another age to a dif- 
ferent set of facts, of principles in their nature requiring contin- 
uous. modification and adaptation, can furnish, generally, only 
an analogy. Principles are said to be eternal; but not any given 
statement of them, unless humanity has attained already the 
acme of its powers. Principles are subject to illustration, re- 
striction and expansion; and so their statement, at any given 
time, can be but tentative; somewhat as the hypotheses of 
science are tentative. 

Again, all growth implies much waste material. Why not 
throw away, with the opinions which are thrown away daily 
elsewhere, the lengthy opinions of individual judges in individ- 
ual bygone cases? The principles, so far as affected by their 
opinions, would remain, to assist the modern judge to perform 
his function and adjudge the modern case. Are we, then, to be 
judged by the presiding ‘‘ chancellor’s foot?’’ As well by his 
as by his predecessor’s, perhaps. But that is not proposed. 
For the general principles of the law, within the written and 
unwritten constitutional limitations of what the law may be, are 
not synonymous with separate or particular opinions, although 
they receive their enumeration and symmetrical elaboration from 
the great body of litigated cases as a whole, wherein their illus- 
tration and development is found. 
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Now, if the entire body of case law (as well as statute law) were 
once reduced by a law commission, to a published report of 
general principles and specific regulation of some details; and 
then if, say every five years, a standing law commission could 
report to a Legislative Judiciary Committee what changes of 
erasure, emendation and addition had been made necessary to 
their first reports by the cases and experience of the previous 
five years, which being considered, reported to the legislature 
and debated, should then be incorporated in a new report of the 
law commission, repealing its predecessor, here, would be an 
ample guide for lawyers and courts. Such recurring publica- 
tion would be a visible manifestation —a digested and fairly 
harmonious statement — of a very large part of the law; anal- 
ogous to that condensation of principles, and special body of 
specific rules which it is the purpose of modern law schools to 
bestow upon the prospective lawyer by his being made to com- 
pile it for himself —to find it in and deduce it from the de- 
cisions of ‘* the judges and sages of the law.’’ If an individual 
lawyer may thus eliminate and condense the matter of past 
cases — if he may have a set of principles and specific rules in 
any one, or every, branch of the law, why may not all lawyers 
and the community have a similar condensation in published 
form, of similar source and sanction and of greater complete- 
ness? Why not condense the law, of contracts for instance, as 
is done by the teaching at Harvard, from the cases in which it 
is found? And if to the first commissioners’ report of the 
entire law, the wisdom of the permanent law commission, or of 
an enacting legislature, can add anything, out of their own 
minds, or out of the cases which follow it during the five years, 
all that may be included in the next revision. The bar and the 
courts would thus be relieved from any obligatory reference to 
any reports of cases, or statutes, except such as are decided and 
enacted between the revisions of every five years. It would be 
the duty of counsel and judge in any case only to apply the 
law as at the time existing in the reports of the law commission, 
free from restraint or binding authority of any decision or 
statute made or enacted previous to the last promulgation of the 
commission’s report. 
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Doubtless the first condensation of the reports to squeeze out 
repetition, error, irrelevant and valueless matter, would be a 
prodigious task, and difficult questions of what reports to attack, 
whether the whole body of English cases, of cases of the United 

States courts, and of State courts, would have to be decided ; 
and the first report of the commissioners would be, doubtless, 
quite imperfect. But the second report of the commissioners 
would be better, and every five years would add its increment of 
value. 

Some evident benefits would at once result, and the advan- 
tages would soon vastly outweigh the expense and the labor. 
For instance, not to lengthen what is intended rather as a 
suggestion than a discussion, there would result more time for 
the practical ability of the judiciary to deal with the questions 
at issue in every case; since the time now lost in every im- 
portant litigated case, in trying to discover how others have 
decided questions more or less analogous but not the same, 
would be largely saved. That work would have been chiefly 
done and embodied in the report of the commission. 

There would next result some emancipation of the lawyer 
from a load of unuseful learning, the necessity of exploring the 
law of many ages concealed in countless cases, in thousands of 
volumes, many of which he has not got and few of which he 
has time to thoroughly examine, in search of their relations to 
his case; for their relation to his case would be embodied be- 
tween the covers of the Report of the Commission and in the 
few cases since its last revision. 

Again, the demand upon the lawyer and the judge would be 
not so much for a Magliabechi’s memory, or an enormous 
library, as for a power to apply general and established (for the 
time, at least) principles to the case in hand; while every new 
case reported to the commission would assist it to see where 
these principles need restriction, explanation or expansion, in 
order to do that justice which American institutions are called 
upon to establish between man and man. Assisting toward that 
end is the main justification for the existence of the lawyer. 

Moreover, such condensation of the reports by commissioners 
would be no mere digest, heterogeneous, partial, including the 
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cases of only a special epoch. Overruled cases, cases upon 
repealed statutes, and merely repetitive or repetitious cases, 
would be omitted. Leading cases would be at least purged of 
much discussion, and simplified in statement. New ¢ases, in- 
volving novel questions would be grouped under new titles, and 
this feature would permit of improved use of reference and 
cross-reference. If merely the wholly useless matter of the 
reports were eliminated, the gain would be great. But this ad- 
vantage would be outweighed by the succinct and final statement 
of the rules, as at each revision perfectly established in numer- 
ous branches, and by the sharp indication of decisions not 
harmonious, and principles yet open to discussion. 

These are the merest illustrations of advantages. Such a 
law commission, could it be composed of men of honesty and 
distinction properly appointed, one of its members going 
out at a regular interval, would also help greatly in suggesting 
necessary enactments, as well as in weeding out useless statu- 
tory law, which now, as Mr. Field pointed out in the American 
Law Review for September, 1893, issues in the United States 
from forty-three State parliaments. There is no higher or 
more necessary school for training up not only able politicians 
and statesmen, but those few occasional great men, whose 
‘*thoughts ’’ Buckle speaks of as the one thing which is alone 
immortal, than these same forty-three parliaments. If their 
torrents of enactment could be thus “ sieved,’’ the gold and the 
jewels retained, the dross of each five years passed quickly on to 
oblivion, the yearly blue-books or red-books would be a useful 
intermediate winnowing of the public sentiment. A public 
sentiment may be supposed to be held, as to all rights subject to 
law, — speaking roughly — first by 70,000,000 citizens; then by 
12,000,000 voters; then by 20,000 legislators. Now add, say, 
for all the States, 400 commissioners. These commissioners, 
acting upon laws after any excitement at their passage has 
abated; with time to watch how periodic reports meet the 
requirements arising in the courts ; and, familiar with its deduc- 
tion from all the legislation and decisions of the past, would have 
a weight with the legislature, while having no power upon its final 
action. 
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This is assuming a law commission for the United States law, 

and the law of each State. Could such commissions be adopted 
by all the States, the tendency to harmony in laws relating to 
the same objects would assist toward establishing eventually such 
an identity of law, as to require fewer commissions, and mean- 
while furnish a basis for the practical study of comparative juris- 
prudence. But such a commission might well be established by 
the United States, or by any single State. These commissions 
would not disturb the ‘ training ground,’’ or the functions, of 
legislative forums, but would assist them in expurgating useless 
laws, and confirming wise ones. 

Such commission would be nothing new in kind, as every 
revision of the statutory law is now usually so accomplished. It 
would be new in the extent of its duty and in its character of 
permanency; but that is essential to its acting periodically, say 
every five years; nor would that elevate its functions unduiy, 
since its published reports would become the act of the legislature 
only upon legislative approval. 

Discussion of numerous questions, e. g.: Should not the 
United States take the lead? Could a single State thus con- 
dense its own reports with advantage? What reports should be 
included in order to bring the law up to date of publication? 
What authority should such commission have? How far should 
it merely report to the legislature? How should the authority 
of old reports be got rid of? What revision of the statute law 
should accompany the periodic restatement of the reports? 
How bulky might the periodic reports be made? — and various 
others would be out of place in what is rather a suggestion than 
anything more. 


All of which is respectfully submitted fcr whatever it may be 
worth. 


Epwarp Payson Payson. 
Boston, Mass. 
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THREE COURTS. 


If one could visit all the courts of appellate jurisdiction which 
sit within the United States, drop in upon them carelessly, and 
take notes of their methods, and then compare’ his observations, 
write them up judiciously and publish them, it would form 
a very interesting book, and one not very small either. Within 
the last few years the writer of this note has had the privilege 
of attending upon three of them. One of these was the 
Supreme Court of Missouri, while sitting in separate divisions, 
and also while sitting in banc. The court is composed of seven 
judges. The writer carried away the pleasantest recollections 
of the courtesy and urbanity with which the judges listened to 
counsel, allowing them the use of their full time without any | 
interruptions whatever: a rule which has been applied equally 
by the divisional courts and by the whole court sitting in banc. 
The judges seem to have resolved upon the policy of not asking 
questions, but of sitting in silence and with dignity, and allowing 
counsel the full use of their time and in their own way. A 
lawyer presenting a case to that court when sitting in banc, is 
allowed an hour and a half, and he leaves the court with the 
impression that he has at least been heard, and heard by all the 
judges who will participate in the decision of his case. There 
is no attempt whatever at ostentation — almost none at formality. 
The judges enter the court room wearing the same dress which 
they wear at their desks in their respective chambers. They 
are ungowned. There is no uniformity in their dress, but the © 
ordinary business suit, with the cutaway coat, possibly pre- 
dominates. The bar do not, as a rule, rise when thefjudges 
enter to take their seats. 


A person entering the New York Court of Appeals and$having 
business there, will have an experience somewhat different. Six 
or seven judges will enter the court, wearing black gowns similar 
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to those worn by the judges of the Supreme Court of the United 
States, and by the United States Circuit Courts of Appeals. 
When they enter the court-room to take their seats, the members 
of the bar rise, and seat themselves at a nod from the Chief Judge. 
The crier is a little more formal in announcing the court than in 
the Supreme Court of Missouri, but in speaking of the court the 
word ‘‘honorable’’ is left out: it is merely ‘* this court.’’ 
Then, the time allowed for argument has this peculiar distinction. 
One hour on a side is allowed for the argument of appeals from 
judgments of the appellate division in ordinary cases; but on 
appeals from what are called ‘ orders,’’ the time allowed the 
appellant for oral argument is limited to twenty minutes, and 
the respondent is allowed but fifteen. When it is considered 
that some of the greatest cases — cases involving the greatest 
interest and the greatest questions — come to the Court of Ap- 
peals from ‘‘ orders,’’ this limitation of the time allowed for argu- 
ment is undoubtedly to be regretted. This is especially true 
of proceedings brought to revise the assessments of property 
for taxes under the statutory writ of certiorari — proceedings 
which have frequently gone to the Supreme Court of the United 
States. It is also true of proceedings relating to the condem- 
nation of property for highways and other public uses; and 
true in many other cases that might be mentioned. It must 
become quite evident to the visitor that he stands beforeja court 
whose docket is greatly congested, whose judges are greatly 
overworked, and who struggle under the constanttfeelingjthat 
they must get possession of their docket somehow if possible, 
and that long delays of justice are tantamount to denials of 
justice. The court has one good feature: itsfsession opens at 
two o’clock in the afternoon, and continues for fourfhours, that 
is, until six. This arrangement has, no doubt, been}devised to 
enable the lawyers from the city of New York, which{comprises 
more than half the population of the State, tolreach}Albany on 
the morning trains, argue their cases, and get home the same 
day; but it equally benefits, and in a similar way, a large 
number of lawyers living in adjacent countrygplaces. The time 
allowed for argument is extended very reluctantly, and only 
upon the court being clearly convinced of its necessity or 
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propriety. Often an appellant craving an extension gets it 
under the condition that his case ‘‘ goes to the heels of the 
docket,’’ as our brethren in the Southern courts would say, or 
‘* stands aside,’’ as they say at Albany. Sometimes he gets a 
very short extension without having to ‘ stand aside.”’ 

But when the argument commences, unless his case is the’ 
first one on the calendar for the day, he must wait one or two 
minutes until the judges have finished writing (in long hand, 
of course) what they have to write in their dockets about the 
case which has just been argued. Then he is told by the Chief 
Judge — this is the title, not Chief Justice, — to proceed. The 
Chief Judge is a young man, somewhat above forty, tall and 
handsome; is courteous and urbane under the greatest mental 
and physical fatigue, and is so without ostentation, not from any 
labored sense of duty, but from true gentleness and goodness 
of heart. He is one of the most popular men in the State of 
New York. He was elected to his position on the Democratic 
ticket, which is generally a minority party in that State, over 
Mr. United States Circuit Judge Wallace, who ran on the Re- 
publican ticket, by a plurality of about 50,000 votes. 

Immediately on his right sits Judge O’Brien, in whose speech 
one might expect, from his name, to detect a trace of the Irish 
brogue, but who speaks quite like an old-fashioned Yankee. 
He was elected from one of the northern counties of New York, 
_ where he was no doubt born and grew up ; for his speech carries 
with it the very accent of that part of the country. Except 
the Chief Judge, he is the only Democrat on the bench. He 
is a very great lawyer and judge. He must be nearing the age 
of seventy, the age at which judges are compulsorily retired 
under the Constitution of New York. 

Immediately on his right sits a comparatively young man, 
who wears glasses and whose face and forehead are strikingly 
intellectual. This is Judge Haight, who is founding for him- 
self an enduring reputation by his work upon that bench. 

Another very strong lawyer and judge has just ascended the 
bench, having been designated to that service by the Governor, 
who thus promoted him from the Appellate Division of the Second 
Department (Brooklyn), where he has been recently serving. 
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We refer to Judge Cullen, whose promotion was eminently 
deserved, and who will certainly make a record in his new posi- 
tion, if he is allowed to remain there long enough. Our omis- 
sion to mention the other very able lawyers who sit as judges of 
this court, is not intended as any disparagement of them. 

The argument has now commenced. It may be that the 
speaker finds himself under the necessity of stating and arguing 
a great case in the period of half an hour. This will put his 
powers to the greatest test; and his success, if he succeeds in 
presenting the salient features of his case, and in forcing his 
adversary to the ground on which it must be fought out, will 
furnish the very best proof of his ability as a lawyer. He finds 
that he is losing time at almost every step, by questions which 
are put to him by the different judges. At the same time, he 
feels that every question indicates a desire on the part of the 
questioner to make use of the time allowed for argument to get 
hold of the main features of the case. One may sit in that 
court day after day without hearing an idle question put to a 
speaker; and especially the judges refrain from the habit of 
arguing back. Judge O’Brien is the greatest questioner. Not- 
withstanding his advanced age, his intellect is extremely alert. 
Once in a‘while he throws out a suggestion to see how it strikes 
counsel; possibly to see whether counsel will be able to remove 
some difficulty that arises in his mind. Judge Haight may ask 
a few questions, not in the course of an argument, but in the 
course of an afternoon; and so may some of the other judges; 
but they are all directed to the same end, an effort to acquire, 
during the time allowed for argument, as good an understanding 
of the case as possible. The judges sometimes whisper to each 
other, and occasionally a judge may leave the room for a few 
minutes and then return. Notwithstanding the limited time 
allowed for argument, a lawyer having a case to present to the 
court will sit down, feeling the force of the remark that has 
often been made of this court, that it is a place where a gentleman 
can practice law without losing in any degree his self-respect. 


The other court to which we intend briefly to allude, is the 
Supreme Court of the United States. -One who has spent all his 
VOL, XXXIV. 26 
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adult life as a student of the decisions of that tribunal, and who 
appears in its presence for the first time, can hardly sum up his 
impressions, or throw them off at a dash of the pen. It is 
the only judicial tribunal in the world that possesses the power, 
acquiesced in by the American people without any dissent, of 
setting aside laws enacted by a legislative body wholly sovereign ; 
for it possesses the power of setting aside at once acts of Con- 
gress and acts of the legislatures of all the American States and 
Territories. It does this wholly on the ground that such legisla- 
tion is found to be opposed to the Federal constitution, or, in 
the case of State legislation to the Federal constitution, to valid 
acts of Congress made in pursuance thereof, or to public 
treaties between the United States and foreign countries. It 
does not, of course, do this by any formal act of repeal; but, 
under the doctrine of judicial precedent, its declaration that a 
particular statute is unconstitutional and hence void, puts an end 
to it utterly for the purpose of its being enforced in that or in 
any other tribunal, and ends it in the public estimation quite as 
much as though it were formally repealed. An estimation of 
the great dignity and power of this court is enhanced by the 
further reflection that it sends compulsory process to the execu- 
tive department of the government of the United States — even 
to cabinet officers, in cases where they act ministerially and 
where their duties are clearly defined by law. 

A foreigner, knowing such to be the character and power of 
the court, would expect that its sessions would be opened by a 
ceremonious ostentation. The very contrary is true. Before 
the judges enter, the Marshal raps with a gavel, calling the 
audience to attention, and announces that they are about to 
enter; when the audience rise. The judges enter by three dif- 
ferent doors, wearing the black gown which has become the 
traditional symbol of an American judge where any gown is 
worn at all. The Marshal announces ‘‘ the Honorable Justices 
of the Supreme Court of the United States,’’ and calls upon 
persons having business with the court to draw near and attend, 
and ends with an invocation that God will ‘‘ bless the United 
States and this Honorable Court.’’ The Chief Justice then 
bows to the audience, which is the signal for the audience at 
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once to be seated. The firat motions for which the Chief Jus- 
tice calls (at least in the absence of the attorney for the govern- 
ment) are motions for the enrollment of attorneys and counsel- 
ors. There are generally a few present seeking enrollment. A 
member of the bar of the court formally rises, the candidate 
rising with him, and announces to the court his name and the 
State of his residence; informs the court that he is qualified for 
enrollment as an attorney and counselor of the court under its 
rules, and moves that he be so enrolled. The Chief Justice 
nods, calls him by name, tells him to approach the desk of the 
clerk, and take the usual oath. A half dozen may perhaps be 
enrolled by successive motions, and when they have all reached 
the desk of the clerk they are all sworn upon the book; they all 
take hold of it, the oath is administered, and they all end by 
kissing the book. They then repair to the office of the clerk, 
sign the roll, and pay the fee prescribed by the rules of the 
court, which is now only $10. The judges will not allow a 
greater fee to be charged; and it is to be observed that an act 
of Congress has reduced the fee charged for an enrollment in the 
circuit and district courts of the United States to $1.00. 

In the earlier days of the court, say fifteen or twenty years 
ago, we have heard somewhat unfavorable descriptions of its 
proceedings. While the time allowed for argument was never 
cut down to less than two hours on a side, yet the court had a 
rule under which cases might be submitted without argument, 
and in that way advanced on the docket, — that is to say, when 
so submitted they would be taken up and decided as of the date 
of the submission, without reference to their position on the 
docket. This rule could not have been intended to discourage 
oral argument; for two hours on aside have always been allowed 
for this purpose, and that the privilege has been abused, espe- 
cially by the talk-talk country lawyers, cannot be for a moment 
doubted. The judges have, however, as a general rule, acted 
in conformity with the view that it is better that suitors should 
feel that they have been heard, although they may have really 
been heard to little or no purpose, than that they should go 
away with the feeling that their counsel had been choked off 
and that their case was to be decided without being duly heard 
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at the bar of the court. Nevertheless, if report be true, it was 
not, at that day, the habit of the court to listen as well as it 
does now. We have heard descriptions of the sessions of the 
court in the old days of Waite, of Miller, of Field, and of 
Bradley, which would represent one judge, during an argument, 
as reading a newspaper; another as writing a letter ; another as 
reading a book other than the record or the brief of the counsel 
making the argument. And then, when the judges got tired 
of listening to him, or acquired the impression that -he was 
talking to no purpose, they would begin to fire questions at him 
all along the line, so as to disconcert and discourage him as 
much as possible; and sometimes Chief Justice Waite, who was 
a courteous presiding judge, and a gentleman in character and 
feelings, would suggest to counsel that he should bring his argu- 
ment to a close, as he was not aiding the court. But in those 
days the court was hopelessly ‘* behind with its docket,’’ and the 
judges needed all the time they could get for examining the 
records, preparing for the consultations, and writing the opinions 
in the cases assigned tothem. And it must be remembered, to the 
great credit of the court, that even when more than three years in 
arrears, it never abandoned the practice of each judge preparing 
himself for the consultation which was to be had on each par- 
ticular case, and for the judges to decide each case in consulta- 
tion before it was assigned to any of their number to write the 
opinion of the court. In other words, this court never fell into 
the deplorable ‘* committee system ’’ into which other appellate 
courts have fallen, under which the opinion becomes the opinion 
of the particular judge to whom the case is assigned, and under 
which an appellate court, though it may be composed of as 
many as seven judges, is in reality a ‘* one-judge court.”’ 
At the present time there seems to be no room for any criticism 
of the conduct of the court, or of any of its judges, during the 
period allotted for oral argument. The court meets promptly 
at 12 o’clock, and when the preliminary motions are disposed of, 
the call of the calendar for the day commences. Counsel are 
listened to courteously. The urbanity of Chief Justice Waite 
as a presiding judicial officer seems to be fully equaled by bis 
successor, Chief Justice Fuller. All of the judges seem desirous. 
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to utilize the time allowed by the rules for oral argument in 
learning as much as possible concerning the facts of the case, 
and the views assumed by the opposing parties on the applica- 
tory questions of law. Sometimes counsel in arguing questions 
of law will refer to particular cases, and some of the judges 
will immediately send a page for the book or the books, and the 
case will be examined then and there, and possibly passed from 
judge to judge along the line. In that way cases are often de- 
cided in advance, upon the argument. The writer sat through 
most of the argument of such a case. In the course of that 
argument the Marshal of the court kept tally of the number of 
questions put to counsel by the different judges, and we believe 
the number was not less than thirty-eight. It was quite appar- 
ent, before the close of that argument, that the case had been 
sifted to the, bottom, and that the court could have decided it 
orally from the bench had its rules and methods of procedure 
permitted it so to do. One sitting through a few of the argu- 
ments in that court acquires the impression that he is in the 
presence of a court which makes a very practical affair of the 
administration of justice, and that there is no disposition on the 
part of any of the justices unnecessarily to interrupt, to annoy, 
or to disconcert counsel ; though they might not listen to a fool, 
nor allow him to consume the public time, with any more 
patience than was exhibited by their predecessors. 

The associate justices are seated to the right and left of the 
Chief Justice in the order of seniority, as determined by 
the date of their commissions. Two of the justices bear a 
striking personal resemblance to each other, the Chief Justice 
and Mr. Justice Peckham, who sits on the extreme right. Both 
wear heavy shocks of white hair falling back towards their 
shoulders. Mr. Chief Justice Fuller has filled his exalted office 
very acceptably, and has written many of the best and soundest 
opinions of the court. Years ago, when Mr. Justice Peckham 
was first raised from the bar to the bench of the Court of Appeals 
of New York by the appointment of the Governor of that State, 
his reputation was that of an advocate rather than that of a 
book lawyer. His appointment was therefore the cause of some 
misgivings on the part of the bar, the doubt being whether his 
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habits and experience qualified him for the office of an appellate 

judge. We did not share in those misgivings, and so expressed 
ourselves in these pages; and we were encouraged in the view 
that we were correct by the fact that our expressions were re- 
printed in the Albany Law Journal. Time proved that we were 
right. Judge Peckham made a distinct impression upon the 
current of decisions of the New York Court of Appeals; and 
when Mr. Cleveland nominated him to the office of Associate 
Justice of the Supreme Court of the United States, to fill the 
vacancy caused by the decease of Mr. Justice Blatchford, there 
was a general feeling that it was an appointment fit to be made. 
Time has justified that feeling. Mr. Justice Peckham is making 
an enviable record, not only in dealing with general questions, 
but as a sound interpreter of the Constitution. 

The two associate justices who generally attract the most 
attention are Mr. Justice Harlan who sits on the immediate right 
of the Chief Justice, and Mr. Justice Gray, who sits on his 
immediate left. These are both very great lawyers and judges, 
and both have decidedly their own way of thinking, and of 
expressing their views upon the questions which come before 
the court. Mr. Justice Harlan dissents a good deal. Some- 
times in his dissenting opinions he is right, and eternally right, 
as he was in the Sugar Trust case; and sometimes he is wrong 
and all wrong, as in the recent case from Utah involving the 
question of the right of that State to establish a jury for the 
trial of cases of felony composed of eight, instead of twelve 
men. But whether right or wrong, his views are always clearly 
expressed, and his opinions are those of a master mind. Mr. 
Justice Gray, on the other hand, is unquestionably the greatest 
lawyer in regard of his learning, both in matters of common law 
and in matters of equity, that has ever occupied a seat upon that 
bench. He is one of the greatest lawyers that ever occupied a 
seat upon any bench in this country, during its whole existence. 
In making this statement, we do not even except such names as 
Shaw, Gibson, Gaston, Spencer, Kent, or any other. He is 
leonine, or rather elephantine, in physical stature, in intellect, and 
in learning; and the tendency of his mind is to keep close to 

the precedents and traditions of the law, and to avoid new 
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fashions and novelties. He is therefore as safe as he is learned 
and sound. 

On the right of Justice Harlan sits Mr. Justice Brewer, who 
may be called, without any misuse of language, a very strong 
‘lawyer and a just and upright judge. His learning is sound and 
extensive, and, though he is somewhat advanced in years, his 
intellect is still very acute and penetrating. Mr. Justice Brewer 
was promoted to the exalted station which he now holds after 
serving for fourteen years as a judge of the Supreme Court of 
Kansas. 

Immediately on the left of Mr. Justice Gray sits Mr. Justice 
Brown. At the time of his appointment, he was, and had been 
for many years, District Judge of the United States for the 
Eastern District of Michigan. The great commerce of the lakes 
had crowded his docket with admiralty cases, and he was prob- 
ably the best admiralty judge in the United States, and is to-day, 
with the possible exception of Mr. District Judge Addison 
Brown, of the Southern District of New York. Mr. Justice 
Brown is a great lawyer and judge; a man of great breadth and 
strength of views; altogether, a just and well balanced man. 
He studies his cases thoroughly. The exercise of his studious 
habits overworked his eyes some years ago, and the editors had 
him blind. In point of fact, he paid the penalty of his devotion 
to his public duties by the almost total loss of the sight of his 
right eye; but, like his intellect, his left eye is still clear and 
good. We take great pleasure in presenting to our readers in — 
this issue, an address delivered by him before the New York 
State Bar Association at its last session. In that address he said 
many courageous and just things about the abuses by the press’ 
of its privileges, — things which ought to have been said and 
which ought to be pondered. He facetiously remarked to a 
friend (or a friend to him) that if he had been an elective, in- 
stead of a life-tenure judge, he would not have dared to say 
them. It is a source of gratification that there are life-tenure 
judges who dare to say disagreeable things which ought to be 
said, and who dare to render disagreeable decisions which ought 
to be rendered. 

One leaving the Supreme Court of the United States carries 
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with him the impression that the bench is composed almost en- 
tirely of old men; white hairs predominate, and many of them 
wear glasses while listening to arguments. ‘‘ Fame is the thirst 
of youth.’’ Old men are content merely to do their duty as 
they understand it, and in accordance with reason and conscience. 
One cannot but feel that the Constitution is safe in the hands of 
such men; that such men will never be ambitious, on the one 
hand, to aggrandize the powers of the General Government at 
the expense of those of the States; nor, on the other hand, to 
minimize the powers of the General Government, for the pur- 
pose of exaggerating those of the States. The work of the 
court has, for many years, fully justified this impression. If 
any criticism could be indulged on the present tendencies of the 
court, it would be that they are rather toward enlarging the scope 
of independent action on the part of the State governments. 
It is plain that the court is for ‘* centralization,’’ where the 
powers of the General Government ought to be centralized, 
and for ‘‘ States’ rights,’’ where the rights of the States ought 
to be maintained. Such a body of men can, least of all, ever 
become conspirators against the public weal. But one contem- 
plating the physical weakness of many of them feels that the 
Great Court is in need of being recruited with younger and physi- 
cally stronger men. It would not be a very great exaggeration 
to say that the work of setting aside acts of Congress and acts 


_ of the legislatures of the States, and of deciding substantially 


all questions growing out of our complicated governmental 
system, is now assigned to nine men who, in the aggregate, might 
be characterized as old and physically feeble: men who, 


** All weak and withered of their force, 
Wait on the verge of dark eternity, 
Like stranded wrecks, the tide returning hoarse, 
To sweep them from our sight! 
Time rolls his ceaseless course.” 


Seymour D. THompson. 
35 Nassau STREET, New YORK. 
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A Worp or Apvice To Contrrisutors.— Advice to contributors, 
given in this department of the American Law Review, will prove of 
but slight value to us or to them, for the reason that most of those 
who send contributions to us are not subscribers to this publication, 
and many of them do not know its name, or even its present place of 
publication. Nevertheless, we wish to say just one word to them for 
the good it may do. 

Do not send us long contributions on theoretical subjects, relating 
to such things as the origin, growth and development of the law, — 
things which, like the philosophy of the ancients and the religions of 
the moderns, begin in words and end in words. We live in a prac- 
tical age, and we do not intend to have our pages loaded down with 
theoretical stuff. This is plain talk; but the literal truth is that the 
load of such trash which we have on hand would sink a navy. 

Do not send us articles in manuscript. If a great lawyer or judge 
were to send us an article in manuscript, even though it might be 
illegible, we would try to decipher it and print it, because it is not 
easy to get articles from authors from whom every one wants to hear; 
but the small fry must use the typewriter, or get some one to do it for 
them, and then they must not put in too many manuscript corrections 
and interlineations. 

Always keep a carbon copy. This involves but slight additional 
expense to you, and may save you from the total loss of your manu- 
script. For instance, the-editor might start out from his sanctum on 
a warm day with your manuscript in his hat, intending to read it after 
getting home, and he might stop in some convenient shade and take off 
his hat to wipe the perspiration from his mauly brow, and the wind 
might blow your manuscript away, and it might go down a manhole 
into a sewer. 

Do not run your citations into the body of your text, but drop them 
as references at the foot of the pages; or, if you separate the lines of 
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your text at the proper place, and scatter them as references with 
index figures down through your pages, the printer will get them right. 

The printer is an ill-used beast of burden. He ‘* sows the seed and 
reaps the harvest ’’ — your harvest — ‘‘ with enduring toil.’’ He treks 
along like the Boer ox in the hot sun on a dusty road, without food or 
drink — especially drink; and you must not make his burden any 
heavier than necessary. 

Do not send an article to this publication and to two or three other 
publications at the same time, hoping to catch some one of them. We 
have rejected, for this reason, articles which have been sent to us by 
very eminent men who did not understand this rule, and who acted 
innocently. As a general rule we do not care to publish articles which 
are published elsewhere, our only exception to the rule being in the 
case of public addresses of very high quality, or by very eminent men. 

Do not send us long articles. We have just been obliged to return 
two very scholarly articles, because an examination showed that either 
one of them would consume forty of our pages. Long articles fail of 
their purpose, because nobody will read them. It may be said that 
they may be used as a text-book is, for reference. The answer is that 
we are not publishing mere segments of text-books. We would rather 
have a discussion ten pages in length of some disputed question in the 
law, —some live, earnest question which is troubling a good many 
lawyers and judges, — than to have a chapter from some forthcoming 
text-book forty pages in length. We would probably print the former, 
but would not touch the latter with a pair of tongs. 

Avoid calling upon the editor to assist you in completing your article. © 
It is idle to write to the editor that he may cut it down in his dis- 
cretion: it is for you to cut it down in your discretion. 

Do not send supplements to him, asking him to insert them on this 
or that page, after this or that word, or clause. If you have omitted 
something of great importance, wait until the printer sends you what 
is called a galley proof, that is, a proof that has not been paged up or . 
stereotyped, and insert it there, marking very clearly the place where 
the insertion is to be made, and writing, or typewriting, the language 
to be inserted, so plainly that the printer cannot make any mistake in 
inserting it. 
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If you want excra copies of the number of the magazine containing 
your article, arrange for them in advance; the reason being that a 
limited edition is printed, and that no particular number can be cut 
into to any great extent to furnish extra copies, because that destroys 
the commercial value of every other number in the volume; it cuts 
down, by just so many copies, the number of bound volumes that can 
be furnished at the end of the year. 

P. S. If you do not take the American Law Review, and conse- 
quently do not have an opportunity to read this advice, do not send us 
anything at all. 


Amerioan Bar Association. — The next annual meeting of this 
learned body will take place at Saratoga Springs, New York, during the 
last days of August, of which the members will, of course, receive due 
notice. We expect to publish in our number which appears on the first 


‘of August, the exact days of the meeting and the program of the pro- 
ceedings. 


Detawinc JupGes To Perrorm Duties. — The Law 
Times (London) complains of the fact that Lord Justice Collins has 
been appointed by the House of Commons to preside over the Par- 
liamentary Committee to inquire into the administration of the Patriotic 
Fund. Our contemporary justly animadverts upon the practice of re- 
moving judges from their judicial duties to perform ministerial func- 
tions which can just as well be performed by persons who are not 
judges, especially where the particular judge is a member of an over- 
crowded court. 


Hawaman Case Bri. — A bill for the construction of a telegraphic 
cable between the United States and the Hawaiian Islands passed the 
Senate not long since, without any division, and without debate. We 
hope it will form the entering wedge of a movement to place the 
whole telegraphic and telephenic systems in the United States under 
the control of the post office department. If the unfortunate Hay- 
Pauncefote treaty had not been negotiated, a bill for the government 
construction and control of the Trans-Ilsthmian canal would have been 
passed with almost equal unanimity. At the time of this writing the 
Hawaiian cable bill has not passed the House. 
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ResiGNaTion oF Corer Justice Peters, or Maine. — This distinguished 
judge sent his resignation to the Governor of Maine last December, to 
take effect on January Ist. He was appointed to that bench in May, 
1873, and was elevated to the office of Chief Justice in September, 
1883. His term of service hence exceeded twenty-six years. At the 
time of his retirement he was seventy-seven years old, and it was 
said that his health was better than it had been for years. 


Tue Detays or Justice. — The Law Times (London), speaking of 
the docket of the Court of Appeal says: ‘‘ The condition of things is 
serious. Final appeals are now being heard which are nearly twelve 
months old.’’ The American bar, in almost every jurisdiction in the 
Union, would feel entirely satisfied if an appeal could be brought to a 
hearing within twelve months after it is taken. 


Tue New Dean or THE Law ScHoor or THE UNtversity oF Cin- 
crmnati.—In addition to his office of United States Circuit Judge, 
Hon. William H. Taft also held the office of Dean of the Law School 
of the University of Cincinnati, which office he resigned to become 
President of the Philippine Commission. Hon. Gustavus H. Wald has 
been elected in his stead. This appointment seems to us one entirely 
fit to have been made. Mr. Wald was, years ago, the editor of a very 
learned, painstaking and acceptable edition of Pollock on Contracts. 
His tastes are scholarly and run in the direction of the office which he 
is now called upon to fill. 


SrraininG aT A Gnat. — The Law Journal (London) criticises the 
fact that Mr. Justice Grantham interrupted a trial for attempted mur- 
der at the Liverpool Assizes to announce the relief of Kimberly, and 
that he treated the gratifying nature of this intelligence as a sufficient 
reason for passing a nominal sentence upon a prisoner in another case ; 
and that Sir Francis Jeune, in the course of an important trial in the 
Probate Court, informed the jury that he had received news of the 
relief of Ladysmith; and further, that ‘‘ these announcements were 
greeted by the jurymen in both courts with loud applause;’’ so loud 
that ‘‘it was some minutes before the judicial business was proceeded 
with.’’ It seems to be aclear piece of hypercriticism to blame a judge 
for announcing to the jurors and other persons attending in his court, 
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an event so happy as the relief of Kimberly or of Ladysmith,— events 
which do not happen once in a generation ; and if, in the pardonable joy 
of the hour, the judge passed a nominal sentence upon a miserable 
prisoner, it was but following the time-honored precedent of exercising 
the pardoning power by releasing prisoners in times of great royal or 
national joy, thanksgiving, or exultation. The humane act of Mr. 
Justice Grantham may have conveyed to the breast of the miserable 
convict the feeling that he, too, was entitled to feel in some part the 
patriotic joy of the hour. 


THe APPOINTMENT OF JUDGE Tarr TO THE PRESIDENCY OF THE 
Puitierine Commission. — Whether it is advisable to appoint a judge 
to a political office may well be doubted; but if an exception to what 
obviously ought to be the general rule is to be made at all, it was well 
made when the President transferred Judge William H. Taft, of Ohio, 
from the Circuit Court of the United States to the Presidency of the 
Philippine Commission. Although Judge Taft has served for several 
years upon the Federal bench, he is still but forty-two years of age. 
He was graduated from Yale College in 1878, and from the Cincinnati 
Law School in 1880, after which he was Assistant District Attorney of 
Hamilton County, Ohio; Collector of Internal Revenue in the First 
Ohio District, and Judge of the Superior Court of Cincinnati; after 
which he was appointed to the office of Solicitor-General of the United 
States under President Harrison, by whom he was raised to the office 
of Circuit Judge of the United States. He is a son of the late Judge 
Alfonso Taft, who was a Judge of the Superior Court of Cincinnati, 
and afterwards Attorney-General of the United States. In his new 
office he will receive a salary of $25,000 a year, whereas his salary as a 
judge was but $6,000. His office is practically that of a Viceroy, and 
the other four members of the Commission constitute, in effect, his 
cabinet. The only member appointed from the South is Hon. Luke E. 
Wright, of Tennessee. This was a most excellent appointment. Mr. 
Wright, although a Democrat in politics, is, an ‘‘ Expansionist;’’ but, 
oddly enough, Judge Taft was an ‘ Anti-Imperialist,’’ at least: until 
his appointment. At a banquet tendered to him by his fellow-citizens 
of Cincinnati, he expressed the opinion that the welfare of the inhab- 
itants of the Philippine Islands should be attended to in preference to 
mere commercial considerations, — a noble sentiment, and worthy of 
the well-known character of the speaker. 

Of the other members of the Philippine Commission, it may be shid 
that Prof. Dean C. Worcester knows more about those islands than all 
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the others put together, from the fact that he served on the first 
Philippine Commission, and bas been three times in the islands already. 
Prof. Bernard Moses has held the chair of Political Economy in the 
University of California, and is author of a work entitled ‘‘ Democracy 
and Social Growth in America.’’ He probably bas as much fitness for 
the position as any talented college professor might have. Judge 
Henry C. Ide was Chief Justice of Samoa under the clumsy joint con- 
trol of those islands by Germany and England and the United States, 
and consequently knows something about international law, and about 
the best mode of dealing with our semi-barbaric colonial wards. From 
a long personal acquaintance with Hon. Luke E. Wright, of Tennessee, 
we look upon his appointment as one of the very best on the Commis- 


sion, and place him next to its President, or at least next to Prof. 
Worcester. 


Tse Portucuese VioLation oF NeutTratity. —It was supposed that 
some of the States of Europe would protest against the arrangement 
between Great Britain and Portugal, whereby Great Britain is allowed 
to transport her troops by way of Beira across Portuguese East Africa 
to the Transvaal Republic. It has been given out by the governments, 
both of Great Britain and of Portugal, that this has been done in pursu- 
ance of previous treaty rights of Great Britain. A writer in the New 
York Sun, signing himself J. S. T., shows that England and Portugal 
have been in a substantial condition of offensive and defensive alliance 
under a long succession of treaties since the year 1386, and that the 
very existence of Portugal, as an independent State has long been 
propped up and maintained by Great Britain. So far, then, as any 
question of law is involved in it, it would clearly seem that both coun- 
tries are in the right, and that it is purely a question between them- 
selves on the one hand, and between each of them and the belligerent 
South African Republics on the other. From a legal point of view, it 
would seem that the outside world has nothing to do with it. 


PASSAGE OF THE SonGBIRD BiLt.— We are glad to be able to chronicle 
the fact that ‘‘ the Songbird Bill’’ which our beloved comrade Lacey 
(Rep. Iowa) has had so much at heart, and which was sidetracked by 
the late difficulty with Spain, —bas at last passed the House with a 
hopje and skipje and a jumpje; and that the feathered songsters will 

. soon be heard singing the praises of Comrade Lacey on the topje of 
every copje. And now (assuming, of course, that the bill passes the 
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Senate), the robins, the meadow larks et al., will nolonger be ruthlessly 
murdered while ‘‘ searching for worm or weevil after rain,’’ — at least 
so far as interstate commerce is concerned. And why will not this 
take in all the birds? For what bird was ever known that could not 
fly, or even hop, across an interstate boundary line? But why should 
not the poor worms and weevils receive some legislative consideration? 
Why should we encourage the ruthless killing of them? Do they not, 
like the friendly microbes in our bodies, sustain an important relation 
to our existence? Darwin spent years in investigating the habits of 
the ground-worms, and discovered what is now universally acknowl- 
edged, that, but for their friendly aid, in boring deep into the ground, 
and thereby introducing air to the roots of plants, plant life could not 
exist in its present perfection, and that agriculture would be impos- 
sible. And why, oh why, should not such providential legislation 
extend itself to the protection of the poor sparrows? It is true that 
they are not very desirable neighbors; but they did not make them- 
selves, and they possibly have the right to live. Already on the house- 
tops and in the tree-tops of our capital city, they are holding indignation 
meetings over the introduction of the automobile. Are the ears of our 
national legislators deaf to their cries and chattering? 


INTERVENTIONS.— The communication addressed to the British Gov- 
ernment by President McKinley, of the United States, and Lord Salis- 
bury’s courteous but firm reply thereto, together with the recent 
utterances and comments of the continental press with regard to 
European intervention in the war now proceeding in South Africa, 
suggest an investigation of the principles and rules of international law 
applicable to such interferences. The doctrine of intervention has been 
thus spoken of by a distinguished writer.' ‘‘ It isa high and summary 
procedure which may sometimes snatch a remedy beyond the reach of 
law. Nevertheless, it must be admitted that in the case of intervention, 
as in that of revolution, its essence is illegality and its justification is 
its success.’” 

Again, M. de Chateaubriand, in his famous speech in the French 
Chamber on the Spanish War? asserted that ‘‘ no'government has a right 
to interfere in the affairs of another government, except in the case 
where the security and immediate interests of the first government are 
compromised.’’ 


1 Sir W. Harcourt, Letters of His- 


2 Halleck’s International Law, p 
toricus, p. 41. 41. 
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Prima facie, intervention is a hostile act, because the independence 
of the State subjected to it is threatened. Regarded from the point of 
view of the power intervening, it is a measure undertaken with the ex- 
press object and purpose of avoiding war. On the other hand, 
regarded from the point of view of the State so threatened, it is an act 
which, if not consented to, is an act of war. 

The general rule of natural law is certainly directly opposed to all 
interferences in the internal affairs of another State. It must, however, 
be admitted that there are exceptions to this rule. The principal 
exceptions upon which such interferences have been justified are (1). 
humanity ; (2) under a treaty of guarantee; (3) self-defense; (4) the 
invitation of the contending parties. Interventions based on these 
grounds may be either pacific orarmed. Let us examine briefly each 
of these grounds. 

First: Humanity.— Interference on the ground of humanity is gen- 
erally undertaken with the intention and purpose of stopping the 
effusion of blood caused by a protracted war. If such interference be 
in the nature of a pacific mediation, then there can be no possible doubt 
as to the legality. 

Secondly: Under a treaty of guarantee. —In former days a treaty 
was sometimes concluded under which certain powers guaranteed the 
maintenance of a particular dynasty or form of government in the 
State to which the treaty had reference. The question then arose as 
to the legality or propriety of any of the guaranteeing powers 
intervening in the affairs of such State. As Hall! points out 
“the doctrine that intervention on this ground is either due or 
permissible involves the assumption that independent States have 
not the right to change their government at will, and is in reality 
a relic of the exploded notion of ownership on the part of the sover- 
eign.’’ There seems to be a general consensus of opinion that inter- 
vention on this ground is not strictly permissible. Where such inter- 
vention takes place it is generally directed against the action of another 
foreign power. ‘* As against interference by a foreign power, the gen- 
eral right of checking illegal intervention is enough to support counter 
interference, and as against a domestic movement it is evident that a 
contract of guarantee is made in favor of a party within the State and 
not of the State as a whole; it therefore amounts to a promise of 
illegal interference, and, being thus illegal itself, it cannot give a stamp 
of legality to an act which without it would be unlawful.’’ ? 

Thir dly: Self-defense.— A right of pacific interference, and even of 


1 International Law, p. 305. 


2 See Hall, International Law, p. 306. 


NOTES. 417 


armed intervention, on this ground has been defended as necessary on 
the part of the interfering State, involving its own particular security. 
This right of interference may sometimes spring from a threatened 
danger to a particular State, or there may be an impending danger 
‘which may justify interference, but such danger must be threatening 
and immediate, not a mere remote possibility, and even then the inter- 
ference must be limited to the elimination of the danger itself. Be- 
yond that it would be illegal. 

Fourthly: By invitation of the contending parties.— This invited 
mediation is of the nature of arbitration, in which questions are sub- 
mitted to the intervening power as arbitrator, with agreement to abide 
by such decisions. Neither party can refuse to abide by the result, 
unless it be clearly shown that the decision was made in collusion with 
one of the parties, or that it exceeds the terms of submission.— Law 
Times (London). 


Evection or Unitep States SENATORS BY THE PeopLe. — The House 
of Representatives recently passed, by an almost unanimous vote, a 
joint resolution for a constitutional amendment providing that senators 
of the United States be elected by the popular vote. If the resolution 
ever reaches the Senate, it will probably be rejected by a vote of 
nearly equal unanimity. Public opinion is growing stronger every day 
in favor of this measure. It is supposed that it will prevent the buy- 
ing of the senatorial office through the bribery of members of the 
legislature, such as took place in the recent case of Clark of Mon- 
tana. It is probable that there has not been a time since the civil war 
when senators did not sit in the Senate chamber who had acquired their 
offices by direct bribery. At one time there were, in round numbers, 
a dozen of them whose right to their offices bore this taint. Instead of 
the Senate being the conservative body which the framers of the Con- 
stitution intended to make of it, it has ceased to be such; and for 
years on the financial questions which were pressing for solution, it 
ceased to represent the public opinion of the country and blocked the 
way to important legislation. The real evil of the Senate lies in the 
fact that the senators, like the lords in Great Britain, represent no one. 
The two senators who get their offices from the legislature of the sage- 
brush State of Nevada, which has not at this hour a population of 40,- 
000, wield the same voting power as do the senators from New York, 
representing 7,000,000 people. The Senate is little better than a 
national nuisance, and the best way to reform it is to ‘‘ reform it 
altogether.’’ The idea that such States as Nevada, Wyoming, Dela- 
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ware and Rhode Island should enjoy an equal power in one branch of 
the national legislature with such States as New York, Pennsylvania, 
Ohio and Illinois, is a monstrous travesty of the principle of govern- 
ment by the people. 


Granp JuRIEs AND State’s Arrorneys. — Not long ago a grand jury 
impaneled in that part of New York City known as New York County, 
returned into court what has been called a ‘‘ presentment,’’ which was 
a long document, arraigning Colonel Asa Bird Gardiner, the State’s 
Attorney, for dereliction of duty in failing to enforce the law against 
vice and crime. It contained such charges as the following: — 


From the evidence presented to the grand jury and from all the facts and 
circumstances which have appeared, it is our judgment that, with a capable and 
earnest district attorney, who would not spasmodically, but insistently and per- 
sistently, take adequate measures for the collection of evidence of violations of 
law, and who would prosecute such violators with expedition and with due 
diligence, and who would insist that the officials whose duty it is to enforce 
the law should do their full duty, the police department would find it both 
difficult and dangerous to permit or to tolerate certain conditions in our city 
which are almost flagrant in their defiance of law and order. 


Possibly there was a political tinge to it, for Colonel Gardiner was 
a Tammany Democrat, and the judge of the court in which the grand 
jury had been impaneled was the celebrated Recorder Goff, who, as 
attorney for the so-called Lexow Committee, had unearthed so many 
political and police scandals in the city that a wave of public indig- 
nation unseated the Democratic party and elected Mayor Strong, and 
with him a Republican administration. We do not know the political 
complexion of this grand jury, but they returned into court a long 
document making charges against the District Attorney, which, if 
true, were criminal; and they returned no indictment against him. A 
motion was made to strike the document from the files. It came up 
before Judge Foster, who overruled the motion, but held that it was 
a document which ought not to have been filed, because there was no 
evidence whatever to sustain it. 

This incident has drawn public attention strongly to the value of 
grand juries. In many States grand juries are required, at the close 
of their labors, to present to the court a general report upon public 
questions which have been under investigation by them. This power 
has often been perverted to purpose of personal malice, and in many 
cases grand juries have become little better than libel mills. In this 
way they are in the frequent habit of making charges against persons 
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without returning against them any indictment or presentment for the 
crime charged, which charges, if made by a private person, would 
constitute a criminal libel. On the other hand, society is helpless in the 
hands of an insufficient or corrupt prosecuting attorney. There are 
‘two sides to the question of the value of grand juries. They may re- 
turn a presentment, but it falls to the ground unless the State’s prose- 
cuting officer follows it up with a prosecution. There was in some 
respects a better hope for the administration of public justice and the 
punishment of offenders in the days when public prosecutions were 
conducted by private persons; and it may be doubted whether that 
ought not still to be allowed in the cases where the sade aed 
ney will not prosecute. 


THE WHOLE Wortp FRomM PRosecutTinG SviTs AGAINST 
THE ComPaGNIE GENERALE TRANSATLANTIQUE. — We find the following 
item in a newspaper published in New York City, which is usually 
accurate in its report of judicial proceedings: — 


Judge Brown, of the United States District Court for the Southern District 
of New York, has signed a temporary injunction restraining the litigants in 
various parts of this country from prosecuting their suits for damages arising 
from the foundering of the French Line steamship La Bourgogne in July, 1898, 
There are in this country alone about forty of these suits for damages, aggre- 
gating $1,500,000. Some of the suits were brought in Chicago, Philadelphia, 
Cincinnati, San Francisco and New Orleans. 

The application for a permanent injunction was made by the company under 
the statute providing that a shipowner’s liability in damages in case of disaster 
at sea shall be limited to the value of the vessel and her cargo after the 
accident. In making the application for the injunction the French company 
alleged: — 

‘* The collision was caused solely by the fault and negligence of the Cromarty - 
shire in the following particulars: In that the Cromartyshire was proceeding 
at a high and dangerous rate of speed, and with a full or nearly fall head of 
sail ina dense fog; that she was not provided with an efficient fog horn and did 
not sound the fog horn with which she was provided in the manner prescribed 
by law; that she did not have a sufficient lookout, and was otherwise short- 
. handed in officers and men charged with her navigation; that when her officers 
and men learned of the presence of La Bourgogne, and of the danger and immi- 
nency of the collision, they did nothing whatever to avoid it, and that the 
Cromartyshire failed to stand by and render assistance to La Bourgogne.”’ 

The processes, according to Judge Brown’s order, are returnable July 17. 
If the relief sought by the company is granted the injunction will be made 
permanent. 


We believe that there are no judicial precedents which will sustain 
this action. On its fave it looks like an attempt to procure a most 
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extraordinary abuse of judicial process. Aside from the fact that the 
Federal statute does not and cannot apply to foreign vessels, it seems 
to involve an attempt to enjoin lawsuits in all States of the Union. A 
single district judge may be, and in this case is, a very able lawyer; 
but there are other courts of the United States presided over by 
lawyers equally able, and equally capable of doing justice, both to the 
plaintiff and to the defendant, in cases of this kind. 


Tue Jupic1aL ConDEMNATION OF A Master PiumBers’ Trust. — A 
recent press dispatch from Indianapolis says :— 


For two years the master plumbers of this city have maintained an organi- 
zation whose purpose it was to prevent other plumbers from buying material 
in the city, and they entered into a combine with four firms which deal exclu- 
sively in plumbers’ supplies, by which the firms refused to sell to persons not 
in the master plumbers’ association. All such were compelled to buy in Cin- 
cinnati, Chicago and other cities, because of the attitude of the dealers here. 
Suit was brought by one of the outside plumber firms against the dealers in 
supplies, setting up that it was a trust and was operating contrary to law. 
To-day Judge Leathers sustained the complaint, holding that the firms engaged 
in selling plumbers’ supplies were discriminating against the plaintiff and 
others not in the plumbing combine and that their refusal to supply other 
plumbers is contrary to the law of the State. He holds also that the plaintiff 
has a right to damages, because of the inconvenience and additional cost which 
the defendants’ action has caused. 


DISFRANCHISEMENT OF THE GRETNA GREEN OF GERMANY. — A news- 
paper item admonishes us that the new German Imperial Civil Code, 
which has recently gone into effect throughout the length and breadth 
of the Empire, threatens the ancient and peculiar marriage privileges 
of the stout little island of Heligoland, hitherto happy and prosperous. 
This island, which is one mile long, and has a population of about 
2,000, is out in the North Sea some forty miles from the mainland. It 
is the Gretna Green of Germany. The islanders are}genial. For 
years they have been welcoming and making happy bridal pairs, who, 
as a foreign writer says, ‘‘in steadily increasing numbers have risked 
the perils of the sea to reach the matrimonial harbor of Heligoland.’’ 
All this was by virtue of certain old regulations permitting the marriage 


of strangers, the so-called ‘‘ Fremdentrauung’’ and dating back from . 


the time when the island belonged to Great Britain. The cost of 
weddings on the island has been 10/., of which the parson gets 5l., the 
local council, 2/., 17s., the church, 11., 6s., a state official, 11s., and 
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each of the two school-teachers who conduct the service, 6s. So 
numerous have become the marriages that the island has profited to the 
extent of 1,000/. yearly in fees, quite apart from the money flowing 
into the coffers in consequence of the two days’ residence that are 
‘necessary before the ceremony can be legally performed. Last year 
the local council took in, in fees alone, 5501. The islanders have been 
improving the island until now the common council has a debt of 
35,0007. The new code abolishes the marriage regulations and threat- 
ens the revenue. Consequently, some time ago the island community 
sent to the Reichstag a plaintive petition praying for the retention, at 
least until 1910, of its matrimonial privileges. The petition has been 
denied. 


AssuRD AND ImpossiBLeE FeperaL Law. — It appears 
that the present law purporting to govern the militia of the [ aited 
States was enacted in the year 1792. Among other provisions, it con- 
tains the following: — 


‘Every citizen shall, after notice of his enrollment, be constantly provided 
with a good musket or firelock, of a bore sufficient for balls of the eighteenth 
part of a pound, a sufficient bayonet and belt, two spare flints and a knapsack, 
a pouch with a box therein to contain not less than twenty-four cartridges 
suited to the bore of his musket or firelock, each cartridge to contain a proper 
quantity of powder and ball. * * * Each commissioned officer shall be 
armed with a sword or hanger and spontoon.’’? 


The latter is a demi-pike with a hook at one end and was used to 
arrest malefactors ! 

There are many acts equally obsolete, disfiguring the Federal statute 
book, which the lobby-beset Houses of Congress have no time to repeal 
or amend. 


A Lawyer Pieaps to Have His Case Immepiate_y HEARD, ON THE 
Grounp THAT He 1s Asout To Die. — A special dispatch from Wash- 
ington to the Pittsburg Dispatch, under date of March 23d, contains 
the following pathetic details : — 


The dry routine of proceedings before the prosy Court of Claims in this 
city was broken during the past month or so by the unfolding of a pathetic 
romance, the participants in which were persons of real life. The case was 
that of Clara H. Flower against the United States for damages on account of 
the destruction of her husband’s home and live stock by Federal troops during 
the Southern rebellion. 


1 Rev. Stats. U. S., second edition, § 1628. ’ 
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Mr. James Fullerton, a Southern attorney, appeared as counsel for the claim- 
ant. In the ordinary course of events the case would probably not have been 
reached this term, but on January 4th Mr. Fullerton came into court and asked 
that this particular case be advanced and heard at once. 

He then made a dramatic appeal to the court, stating that he was suffering 
from a deadly malady, and that the doctors had informed him that he could not 
live more than a month. He added that he had peculiar personal reasons for 
closing out the case in which he was engaged as attorney, and that he was the 
only man living who could complete it. 

This address had a marked effect upon the court and the attorneys present, 
The court consented to hear the claim at once. Despite his weakened condi- 
tion, Mr. Fullerton made an able argument in behalf of his ¢lient, but at its 
conclusion he left the court-room in evident distress. 

The prediction of his physician in regard to the duration of his life was 
true; for about the middle of February, before a decision had been handed 
down, he died, his doctors stating that his death was due to cancer. 

The other day the clerk of the court made-this entry in the ledger devoted 


to the case of Clara H. Flower against the United States: “ Judgment for 
claimant, $22,357.”’ 


Errect on Private Rients oF THE BRITISH CONQUEST OF THE SOUTH 
Arrican Repusiics. — The Law Journal (London) expresses the fol- 
lowing views as to the effect upon vested private rights of the British 
conquest and absorption of the South African Republics : — 


Foreign critics of British policy in South Africa are constantly asserting that 
it is the aim of the British government to get possession of the gold mines in 
the Transvaal. In the event of the conquest of the South African Republic and 
its absorption into the British Empire, the rights of the republican govern- 
ment to the precious metals in the Transvaal would no doubt pass ,to the con- 
quering sovereign, subject to all grants already made and to the existing law of 
the Transvaal until it is altered in some lawful manner. But itis idle to sug- 
gest that the United Kingdom could make any profit thereby. At home the 
royalties levied on mines of precious metal form part of the public revenue. 
The same is true in British possessions abroad; but the whole proceeds of such 
revenue are, and constitutionally must be, carried to the credit of the local 
public revenue of the particular possession, and cannot be transferred to the 
Imperial Exchequer; and the Act of 18 Geo. III.,} passed in consequence 
of the American Revolution, while it asserts as a constitutional principle the 
right of the [mperial Parliament to tax British colonies in North America and 
the West Indies, states that after the passing of the act the Imperial Parlia- 
ment will not impose any duty, tax, or assessment payable in any such colony 
except duties for the regulation of commerce, and that the net produce of any 
such duties must be paid and applied to the use of the colony for which they 
are levied. This statute expresses what has since 1778 been the constitutional 
practice with respect to the whole of the British possessions abroad. The 
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only way in which the mines can be affected is, then, by imposition of taxes to 
assist in paying any war indemnity imposed on the South African Republic, 
and the Imperial Exchequer can profit only to the extent by which it is relieved 
of the expense of the present war, and can obtain no permanent gain from the 
_ gold mines. The only possible effect of the threatened destruction of the gold 
mines would be to transfer for a time the burden of local taxation from the 
capitalists, who own them, to the farmers, whose present government is said 
to contemplate their destruction. 


/ 


Contempt or Court in ENGLAND: AsPERsION oF JupGes BY NEws- 
papers. — The press of England has again been stirred by the punish- 
ment, for contempt of court, of Mr. Gray, the editor of the Birmingham 
Daily Argus. The case was that Mr. Justice Darling had occasion to 
try, at the Birmingham assizes, an indictment for an obscene exhibition. 
Of course, the representatives of the local press were out in force. 
Before commencing the trial he delivered to them a homily threatening 
them with the penalties of the law if they published any of the obscene 
details of the evidence. In doing this, he evidently had in mind the 
language of a statute known as the Newspaper Libel Act, 1888, Sec- 
tion 3 of which reads as follows: — 


A fair and accurate report in any newspaper of proceedings publicly heard 
before any court exercising judicial authority shall, if published contempora- 
neously with such proceedings, be privileged: Provided that nothing in this 
section shall authorize the publication of any blasphemous or indecent matter. 


In doing this he necessarily assumed in advance that they were likely 
to commit an indictable offense. This gave offense to the whole press 
of Birmingham, and ail of them commented unfavorably upon his act in 
reading them the lecture. But the Daily Argus indulged in language 
towards the learned Judge which was so intemperate that all agree 
that it passed the bounds of fair comment and criticism. For this he 
was attached for contempt and the subject of the privilege of the 
press, in commenting on the conduct and character of judges, again 
came up for examination. Sentence was passed upon him by Lord 
Chief Justice Russell. that he pay a substantial fine. Had he not 
made an abject and humiliating apology, it was intimated to him that 
he would have been sentenced to undergo an imprisonment for ‘‘ no 
inconsiderable period.’’ In pronouncing sentence, Lord Russell laid 
down the following propositions : — 


Any act done or writing published which is calculated to bring the court or 
the judge of a court into contempt or to lower his authority is a contempt of 
court. Further, any act done or writing published which is calculated to ob- 
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struct or interfere with the due course of justice or the lawful process of the 
courts is a contempt of court. 

The jurisdiction by virtue of which we are now acting is not a new juris- 
diction. It is a jurisdiction as old as the common law, of which it is a part. 
Its history and the purpose for which it exists are treated of by Chief Justice 
Wilmot, then Mr. Justice Wilmot, in his ‘‘ Opinions and Judgments,” at page 
243. The jurisdiction is one that must be exercised with great care, and only 
in cases where the contempt of court is clear. 


The decision seems to be in line with the last previous English case 
on the subject, a case which came up from one of the colonies, and 
which was decided by the Privy Council.!_ That was a committal for a 
contempt which consisted in the publication of scandalous matter 
reflecting on a Colonial court, but not relating to any pending case. 
Lord Morris, in stating the advice of the Judicial Committee, said: — 


Committals for contempt of court are ordinarily where some contempt ex 
Sacie of the court has been committed, or for comments on cases pending in the 
courts. However, there can be no doubt that there is a third head of contempt 
of court by the publication of scandalous matter of the court itself. Lord 
Hardwicke so lays down without doubt in the case of In re Read and Huggon- 
son.? He says: ‘‘ One kind of contempt is scandalizing the court itself.’’ The 
power summarily to commit for contempt of court is considered necessary for 
the proper administration of justice. Itis not to be used for the vindication of 
the judge as a person. He must resort to action for libel or criminal informa- 
tion. Committal for contempt of court is a weapon to be used sparingly, and 
always with reference to the interests of the administration of justice. Hence, 
when a trial has taken place and the case is over, the judge and jury are given 
over tocriticism.”” * * * Committals for contempt of court by scandalizing 
the court itself have become obsolete in this country. Courts are satisfied to 
leave to public opinion attacks or comments derogatory or scandalous to them. 


By the case under-comment, the law laid down in this Colonial case 
has made the law of England on the subject. 


ConsTITUTIONAL Law: Power oF A STATE TO PREVENT THE WASTE OF 


Natura. Gas. —A press dispatch from Washington, dated April 9, 
says: — 


The statute of the State of Indiana forbidding the waste of natural gas, has 
been held valid and constitutional by the Supreme Court. It came up on appeal 
from the decision of the Supreme Court of the State against the Ohio Oil Com- 
pany, forbidding it from drawing the oil out of its wells and permitting the gas 
to escape. The oil company said this was a taking of their property without 
due process of law, and offensive to the Fourteenth Constitutional amendment. 


1 McLeod v. St. Aubyn L. R. (1899), App. Cas. 549. 2 2 Atk. 471. 
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Reviewing the case, Mr. Justice White said the State had the power to protect 
the general ownership in the oil and gas against the invasion of any one of its 
owners, and that the statute was valid and constitutional. The judgment of 
the State court was affirmed. 


LisELs AND Lisets. — We find among our exchanges a beautifully 
printed little magazine called ‘‘ The Caxton Caveat: Publishers’ Coun- 
selor.”’ It is devoted to ‘‘ this and that,’’! and nearly one-half of its 
space consists of advertisements closely printed and well packed to- 
gether. One of its titles, beneath which are printed a good many 
short articles, is ‘‘ The Judiciary,’’ and another is ‘‘ The Counselor.’’ 

Under the head of ‘‘ The Judiciary ’’ we are treated to an account of 
acriminal prosecution for libel against Richard Little, editor of the 
Scrantonian, in the Court of Quarter Sessions of Lackawanna County, 
Pa., before Judge Beaver. For a wonder, a jury was found that did 
its duty, and the fellow received a sentence of six months in the county 
jail. The account does not tell us of what kind of stuff the libel con- 
sisted, except in so far as it gives Judge Beaver’s graphic description 
of it as follows: — 


The most casual observer will be impressed with the motive of these publi- 
cations. As the defendant himself observed in the cross-examination: ‘‘ They 
split themselves naturally in two parts,’’ the one part of fact and the other of 
exuberant fancy, or rather vituperation. 

There has been and can be no pretense that either of the communications 
on which the indictment in this case was founded was in effect, or was intended 
to bea proper presentation of a grave charge against a citizen of the common- 
wealth whose conduct as a public man and an office-holder was proper subject 
for public investigation and information. 


The learned editor also gives us the substance of a decision of the 
Supreme Court of Iowa,? to the effect that where a libel published by 
a newspaper concerning a candidate for judge is circulated outside the 
judicial district, it is not in the nature of a privileged communication, 
and on a criminal prosecution for the publication of it, the belief of 
the defendant in its. truth affords him no protection. It is easy to 
imagine the danger which the editor of a newspaper incurs in comment- 
ing freely on the demerits of a candidate for a public office within the 
district within which the newspaper is printed, from the fact that a few 
stray copies of the newspaper may be circulated outside the district. 
The decision is clearly untenable. 

We also learn of a decision of the Supreme Court of Nebraska, in 


1N. B. “That” is advertising. 2 State v. Hoskins, 80 N. W. Rep. 1063. 
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the case of the Bee Publishing Co. v. the World Publishing Co., that 
a newspaper article which falsely states that a business corporation is 
maintaining a precarious existence, that it is not able to meet its finan- 
cial obligations, and is tottering, bankrupt and about to pass out of 
existence,— is libelous per se: a doctrine not at all new to lawyers, 
though it may be new to newspaper publishers of a certain variety. 
Nor is there anything new in the decision of the New York Court of 
Appeals, in the case of Schoepflin v. Associated Press, ‘* that one who 
utters a slander, or prints or publishes a libel, is not responsible for 
its voluntary or unjustifiable repetition, without his authority or re- 
quest, by others over whom he has no control, and who thereby make 
themselves liable to the person injured; and that such repetition can- 
not be considered in law a necessary, natural and probable consequence 
of the original slander or libel.’’ Not long ago we had occasion to 
refer our readers to the antics of the Chief Justice of one of the British 
Colonies, who punished a lawyer for contempt of court for publishing 
a libel in just about that sort of way, and the decision of the Privy 
Council reversing the learned Chief Justice, or ‘‘ squashing ’’ the pro- 
ceeding, as they say down in New York. 

Equally interesting is the following account of a Canadian trial and 
sentence for blasphemous libel, from which it would seem that it is 
very easy to commit this species of offense in French Canada, where 
the people seem to be living in the midst of the Middle Ages :— 


Niciphore Pelletier, and Alphonse Pelletier, editors and proprietors of La 
Petite Revue, Montreal, who pleaded guilty to the charge of blasphemous 
libel, were fined $100 each, by Judge Desnoyers. The following are extracts 
from the judgment: — 

‘* You have pleaded guilty to the charge of having published a blasphemous 
libel against Divinity, the more especially against our Lord Jesus Christ, the 
divine founder of the Christian religion. 

“The religion of Jesus Christ is a school of morals and truth. The libel in 
question strives to make it pass for the school of lust and falsehood. The 
priesthood is therein outrageously insulted; the most venerable remembrances 
of the redemption are therein cynically compared with the most vulgar objects. 
The author exaggerates and disfigures traditions and facts so as to mock at 
them with greater ease; and all that in a manner altogether out of place in the 
form of a dialogue with a shameless and repulsive maidservant with the only 
object of insulting the faith of Christians. It is a crime which the law in 
olden times would have punished with the heaviest penalties. 

“‘ The public have the law in their favor, and they are right in having recourse 
to it. For that reason in the complaint lodged before me bya citizen of this 
city, I saw the complaint of the honest public; in fact, of the whole Christian 
public! 


‘The article of the Criminal Code referring to blasphemous libel is as fol- 
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lows: ‘He is guilty of acriminal act, and liable to one year’s imprisonment, 
who publishes a blasphemous libel.’ 

“ Although this article absolutely declares that such libel will be punished 
with imprisonment, it is fortunate for you that another article of the same code 
_ authorizes me to impose a fine only. If you were yourselves the authors of the 
writing referred to, I would apply this article against you in all its rigor; but 
you simply published it. Moreover, the one who called you before this court 
declared with a sentiment of Christian charity which does hfm honor, that he 
wishes you to cease your work of spreading a moral plague, but not to see you 
sent to prison. 

‘* I take these two facts into account and in consequence mitigate the sentence 
which I must pronounce. You are condemned to pay, each, as a fine, the sum 
of 100, or in default of payment to remain in prison so long as the fine is not 
paid. Rest assured that the punishment is light compared with that which you 
really deserve. Did not the Court of the Queen’s Bench, not very long ago, 
sentence a Montreal publisher to six months’ imprisonment for having published 
a defamatory libel against a Canadian ininister of Her Majesty? 

‘But i mustwarn you that if you continue to publish articles of the same char- 
acter, as a large number of those which have appeared in the Petite Revue since 
the commencement of its publication, sarcastic, railing, and slanderous, against 
the Christian religion and its highest representatives, you may expect to be 
again brought before the criminal courts, and then you will not be sentenced 
to a simple fine. 


Trusts anp Trusts. — We are glad to note that the Cazton Caveat 
is on the right side with regard to the industrial trusts. Reason: the 
paper makers have formed a trust and have advanced the price of 
printing paper; and what are the publishers going to do about it? 
That is the question. One of them, Mr. John G. Zook, publisher of 
the Express, of Lititz, Pa., gives his solution of the remedy. It con- 
sists of a collection of ‘‘ don’ts.’’ ‘‘ In the first place, don’t go to your 
Congressman or Senator for anything, especially not if you have been 
advocating other things, when it affected other pockets than your own. 
Get up out of the mud of beggary and petition and demand of your 
Representative (servant) as the price of your support, that he instantly 
advocate government paper mills that will supply paper at the cost of 
good wages.’’ This is, then, to be the solution of the industrial trusts. 
To meet them with a bigger trust, to wit, the government. To put the 
government into the business of manufacturing white paper for the 
benefit of the publishers! Is it not enough already that the publica- 
tions of these fellows are carried by the government in its mails at an 
enormous annual loss, while the poor, miserable devils of authors have 
to pay letter postage when they send their manuscript to a publisher to 
have it printed? If the government must go to manufacturing paper 
for their benefit, then it must go to manufacturing everything else 
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which is produced by the trusts for the benefit of those who consume 
such commodities. In New York, an ice trust put up its ice at the 
opening of the summer by multiplying the price by exactly three. Ice 
which was sold last year at twenty cents a hundred, is to cost this year 
sixty cents a hundred. The government must now put in a lot of ice 
machines and go to manufacturing ice: and we hereby notify our Con- 
gressman that he must not allow Congress to adjourn without intro- 
ducing and advocating with all his breath such a bill. But this rule 
shows the tendency of the trusts. They are a form of socialism — of 
rotten socialism ; and this kind of socialism can only be met by a more 
powerful socialism, and that is State socialism. For thirty years there 
has been a strong public sentiment in favor of the government taking 
possession of the railroads. It now performs the socialistic office of 
carrying the mails, which is a strictly private employment. It once 
had possession of the telegraph lines, and they were an adjunct of the 
post office department, and it ought to be so again. 

The people who advocate the remedy of the government taking pos- 
session of every industry which has fallen into the hands of a trust, 
do not stop to think who and what the government is. The govern- 
ment is not some ideal, honest, responsible functionary. Nor is it 
‘¢ Pantin,’’ which, in the understanding of the Parisian thieves, means 
everybody, the people that we steal from. It is a combination of men 
who labor in politics. It is a combination consisting of the fellows, 
many of them rascals, whom we send to our State Legislatures and 
to Congress. It is a machine dominated by political bosses. The 
proposition is to get the business of making white paper, of making ice, 
of making matches, of slaughtering beef, of doing a thousand and one 
things, into the hands of bosses. Oh, but the responsibility of exercising 
this power for the benefit of the people will cause them to mend their 
ways! We had better get their ways mended first. We had better get 
them on the anxious seat of repentance. Let them come up to the 
mourner’s bench. A term in the penitentiary would not hurt some of 

‘them. Let us reform them first before we put them into the business 
of private manufacturing for the benefit of the people. 

Moreover, we learn from this publication that trusts sometimes kill 
themselves, and that even a bookseller’s trust has committed felo de se. 
Under the head of ‘* An Old Time Trust,’’ we have the following account 


of an attempt to engross the market in literature, which was made once 


upon a time in England, which succeeded a while and finally failed : — 


Edward Marston, a veteran London publisher, in the course of an entertain- 
ing article under the title, ‘‘ A Publisher’s Memories,’’ gives in a recent num- 
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ber of the London Chronicle an interesting account of an association formed 
by publishers and booksellers in Great Britain in 1847 for the purpose of main- 

taining prices. Trusts are by no means a new thing in the world, and the 

story of the old enterprise is pertinent to the issue which is now the subject 

of so much discussion and controversy. 

From the early part of the century, says Mr. Marston, there was a complaint 
that the book trade was “ going to the dogs”’ by reason of the practice of the 

undercutting and underselling by the book dealers. Te put an end to the prac- 

tice the ‘‘ Publishers’ and Booksellers’ Association’’ was formed, and we are 

told the ‘‘ booksellers bound themselves not to sell books at less than published 
prices, and publishers kept them up to the mark by requiring them to sign an 

agreement not to undersell in any way; then a ticket was issued to them, which 
was pasted into the collectors’ books, and without the exhibition of the ticket 
at any time when called for booksellers could not get their supplies from the 
publishers.” 

It would seem that such a combination had control of the trade. A pub- 
lisher who ventured to undersell his competitors could not get dealers to handle 
his books, and dealers who undertook to cut prices could not get publishers to 
furnish them with books. It looked like a cinch, and as a matter of fact it 
worked admirably for a time. In the end, however, the scheme broke down. 
A few publishers and a few booksellers saw a splendid advantage in staying out 
of the combination and making an appeal to the public against it. Popular 
sentiment was on their side, and in the end the association had to be 
abandoned. 

In reviewing the case Mr. Marston says: ‘“‘ The question as to the right of 
booksellers and publishers to combine in this way was submitted to the decision 
of eminent judges, lawyers and literary men, who decided, not that the combi- 
nation was illegal, but that it was impolitic and distinctly against public inter- 
est. The associations thereupon gave up the struggle, and from that time till 
now ‘ underselling’ has become a part of the education of book- buyers, who 
were taught to regard seventy-two pence (being the published price of a book) 
as the exact equivalent of 4s 6d. To one who, like myself, has witnessed the 
struggle from the beginning, it has been curious to note that the complaints of 
to-day and the arguments used pro and con are precisely the same as those of 
fifty years ago.” 


NOTES. 


And here let us turn to the following article, which we find in Legal 
Bibliography under the head of ‘‘ Booksellers’ Extortion: ’? — 


Four hundred years ago booksellers were not only kept by competition from 
overcharging their customers, as in these modern days, but also by the iron 
hand of authority. Among the statutes, ‘‘ Anno. XXV., Henry VIII.,” is one 
about ‘‘Bokes.’”’ After providing against buying to sell again, “any bokes 
brought from any partes out of the kynges obeysance redy bound in bordes, 
lether, or parchement,”’ the statute continues: — 


1 Prouyded that if any of the prynters or sellers of prynted bokes enhans the pryse of 
suche|bokes in such wyse as complaynt be made to the kynge | the channcellour | treas - 
ourer|or any of the chyef justices than they or two of them haue power to inquyre 
thereof as}well by othys of. III. discrete persons | as by other due examinacion. And after 
the same enhaunsing of pryse so by them found that than they or two of them to have 


430 34 AMERICAN LAW REVIEW. 


power to redresse it | and to lymitte pryses convenient and the party beyng therof con- 
vycte to forfayt for every boke by them solde at such enhaunsed pryse. iil. « iili. 4. 


Could the “ oaths of twelve discreet persons ’ be procured to convict any 
modern booksellers of ‘* enhancing prices? ”’ 


Rervsat or JupGe Brown to Remove One or THE Co-ConsPIRATORS OF 
Cart. Cagrer TO GeorGia FoR TriaL.— The decision of Judge Addison 
Brown of the District Court of the United States for the Southern Dis- 
trict of New York, refusing to order the removal of John F. Gaynor and 
others to the District of Georgia for trial there upon a charge of con- 
spiracy in connection with the frauds in which Capt. Oberlin M. Carter 
was implicated, has provoked some extraordinary criticism from the 
Department of Justice in Washington. It is reported that the Attor- 
ney-General of the United States has denounced the decision as unwar- 
rantable by the law or the facts, and that the Solicitor-General has 
characterized it as outrageous. Judge Brown became so annoyed by 
these criticisms that he took the unusual course of making a public 
defense, which was published in the press of New York City. The 
substance of it was that Gaynor was not a fugitive from justice, since 
his residence was in New York and not in Georgia; that the indictment 
was insufficient; and that the testimony, about a thousand pages 
taken before the commissioner, contained no evidence whatever of his 
guilt. The learned judge also referred to the fact that his decision 
need have caused, no surprise, since it proceeded on substantially the 
same grounds as his decision some years before in the case of the late 
Charles A. Dana, who was indicted in the Supreme Court of the District of 
Columbia for a criminal libel for publishing, in the New York Sun, cer- 
tain matter connected with the sugar trust bribery business of that day. 
It will be recalled that Judge Brown also refused, some years ago, to 
remove from New York to California, Collis P. Huntington, President of 
the Southern Pacific Company, who has been indicted by a Federal grand 
jury at San Francisco, for giving a pass to some one in violation of the 
terms of the Interstate Commerce Law of Congress. We believe that 
the ground on which Judge Brown refused to remove him was that, as 
there was no evidence that the donee of the pass had ever used it, and 
hence that the offense was not complete,—in other words, that it took 
two men to create an offense for which one of them might be prosecuted 
under the statute, both the donor and the donee of the pass. : 

Judge Brown is nearly 70 years of age. He had achieved an enviable 
reputation at the New York Bar before being appointed to the office 
which he has now held since the year 1881. He is held in great 
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esteem by the legal profession for his learning, his able grasp of the 
questions that come before him, and the unfailing fair-mindedness 
which characterizes his judicial work. He may make mistakes — all 
judges do, all men do — but the law affords other means of correcting 
them than denunciation and abuse. 


Tae Cnattanooca Law Scnoor. — A press dispatch from Chicago, 
dated April 4, states that Prof. J. W. Farr, dean of the Law School of 
U. S. Grant University, was deposed as dean by the faculty of the 
school for the offense of selling the degree of LL.B. at rates varying 
from twenty-five to one hundred and fifty dollars. His traffic in this 
degree appears to have been discovered by laying a decoy set for him in 
the person of a supposed law student at Washington, D. C., who cor- 
responded with the learned dean on the subject of purchasing a degree, 
and who turned the whole correspondence over to the faculty. It was 
also charged that Dr. Farr had ‘‘ fixed ’’ certificates for a number of 
one-term law students, stating that they were qualified to practice law, 
and that, had not this discovery been made, those boys would have 
been admitted to the bar on the assumption that they had passed 
their examination before the faculty. It was added that ‘‘ Farr was a 
blacksmith in a Chicago workshop, and then, after studying law for a 
year, came to Chattanooga with many titles.’’ The fact, if it were a 
fact, that Farr was a blacksmith, ought not to work against his repu- 
tation at all, but rather in favor of it. Judge Edward W. Hatch, of 
the Supreme Court of New York, elected to that bench at Buffalo, 
after having served for a considerable time in the Appellate Division in 
Brooklyn, was recently transferred to the Appellate Division in Man- 
hattan (formerly New York City); and this deserved promotion has 
led some of the industrious newspaper men to dig into his biography, 
where their research has been rewarded by a discovery of the fact 
that, in his early life, he worked at the trade of a blacksmith. So did 
Elihu Burritt; so did Congressman McGuire, of San Francisco, and 
so did other men who have achieved distinction. But such men do 
- not remain blacksmiths, though while they work at the trade of black- 
smithing, they are good ones. It is to be regretted, however, that 
there are judges who are blacksmiths without ever having learned os 
trade, and whose judicial work is mere blacksmithing. 

The deposition of Prof. Farr for the causes named ought not to 
blast his career, but it should serve him a useful lesson. He is a very 
young man, and evidently, while intellectual, is unbalanced. He is 


432 34 AMERICAN LAW REVIEW. 
yet capable of rendering important service to society and to his coun- 
try. On the other hand, it ought not seriously injure the Chatta- 
nooga Law School. The managers of that school fell into a great error 
in making Mr. Farr the dean of their faculty without an adequate 
investigation of his antecedents and qualifications. We renew our 
former suggestion that the Chattanooga Law School be called the 
Interstate Law School, since, in clear weather, at least four States are 
visible from the top of Lookout Mountain. We nominate as pro- 
fessors therein, Judge Whitfield, of the Supreme Court of Mississippi ; 
Judge McClellan, of the Supreme Court of Alabama; Chancellor Hill, 
of the University of Georgia, and Judge Clark, of the Supreme Court of 
North Carolina. The Bar of East Tennessee can furnish a corps of able 
every-day workers; and ex-Dean Farr can be readmitted as a student 
upon furnishing sureties of good behavior. ; 


Tue ABOLITION OF SLAVERY IN THE IsLanp or Guam. — The following 
proclamation has been issued by the governor of the Isle of Guam : — 


‘*To the Inhabitants of Guam: In issuing this decree the governor 
desires and earnestly invokes divine blessings and guidance in his 
official action and in the daily pursuits and occupations of the citizens 
of Guam. ° 

‘* By the cession of the Isle of Guam to the United States of 
America, all of the authority, power and responsibilities of sovereignty 
were transferred to this government, and in transforming and organiz- 
ing the new political power the surest and speediest route to success, 
prosperity and happiness for the inhabitants of this island is by benev- 
olent assimilation to the fundamental principles that constitute the 
basis of free American government. 

‘¢ Honest labor with just compensation, dignified by faithful consid- 
eration of the mutual interests and welfare of all concerned, should 
insure prosperity to this community; whereas, the existing labor-de- 
grading system of human bondage and unjust, indefinite servitude or 
peonage, permitted during the late Spanish control in this island, is, 
in fact, a system of slavery, and as such is subversive of good govern- 
ment, is an obstacle to progressive civilization, a menace to popular 
liberty, and a violation of the sacred privileges guaranteed by the 
Constitution of the United States. 

‘* Now, therefore, by virtue of the authority vested in me by His 
Excellency, the President of the United States, I, Richard P. Leary, 
Captain, United States navy, Governor of the Isle of Guam, do hereby 
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announce and publicly proclaim absolute prohibition and total aboli- 
tion of human slavery or peonage in the Isle of Guam on and after 
the 22d day of February, A. D., 1900, and all persons are hereby 
commanded to comply with the requirements of this proclamation. 
‘In witness thereof, I herewith set my band and have caused the 
seal of the United States naval station, Isle of Guam, to be affixed. 
‘*Done at Agona, Isle of Guam, the Ist day of January, in the 
year of our Lord, 1900, and of the Independence of the United States 
of America, the 124th. ‘*RicnHarpD P. Leary, 
** United States Navy, Governor.’’ 


Commenting on the above, the Chicago Legal News says: — 


It sounds very well to proclaim the total abolition of human slavery or peon- 
age in the Isle of Guam on and after February 22, 1900; but it is wrong in prin- 
ciple, for the moment the island was ceded to the United States slavery ceased 
to exist. A slave cannot breathe upon the soil of the United States; an im- 
portant principle is involved here. The proclamation is in violation of the 
Constitution of the United States in so far as it acknowledges the existence of 
slavery even until the 22d of February. It should have proclaimed that slavery 
ceased to exist the moment the isle was ceded to the United States. 

The Thirteenth Amendment to the Constitution of the United States is as 
follows: — 

“XIII. § 1. Neither slavery nor involuntary servitude, exceptas a punishment 
for crime, whereof the party shall have been duly convicted, shall exist within 
the United States or any place subject to their jurisdiction.” 


The Chicago Legal News voices the doctrine for which the American 
Law Review has consistently contended ever since we acquired new 
territory as the result of the war with Spain. That doctrine is that 
wherever the flag goes, the Constitution goes. The meaning of it is 
that whenever we annex new territory, the inhabitants of that territory 
have the right to enjoy those fundamental guarantees of life, liberty 
and property which are declared in the Constitution of the United 
States. It is true that all provisions of that instrument are not, and 
cannot be self-executing, and that these rights may be ineffectual for 
the want of courts of justice to put them into operation; but the duty 
none the less rests upon the American people, through their Congress, 
of seeing that those constitutional provisions are put in operation in the 
newly acquired territory with the least possible delay. Instead of this, 
we have seen the spectacle of the Congress of the United States, with 
an infamous recreancy to duty, voting down the doctrine that the Con- 
stitution of the United States extends over our newly acquired tern 
tories, and of seizing the inhabitants of our newly acquired territory of 
Porto Rico by the throats, and holding them at arm’s-length; not as 
VOL. XXXIV. 28 
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foreign subjects, for they have lost their Spanish citizenship by the 
treaty, but as a people without a flag, and without a country. The ex- 
ponents of the new doctrine endeavor to meet what we regard as the true 
doctrine with ridicule, by calling it ‘‘ the ex proprio vigore doctrine.’’ 
On the other hand, the inhabitants of New Mexico and Arizona would 
regard their predicament as a serious one if it were to be solemnly ad- 


judged that they were living outside the protection of the Constitution 
of the United States. 


Tue New Civit Cope ror Germany. — The new Civil: Code of the 
German Empire went into operation on the first day of January, 1900. 
Mr. Edmund Z. Brodowski, our Consul at Solingen, sent to our State 


Department, under date of December 7, 1899, the following brief 
description of it : — 


Up to this time Germany has never had a universal Civil Code. There ex- 
isted common legal views and tendencies, but every kingdom, principality, or 
dukedom in Germany had its own laws of old and new Codes. For instance, 
the Rhine Province, situated in the Kingdom of Prussia, where my consular 
district is located, had the French Code of Napoleon I. in use. 

All German law, to this time, has been based on the old Roman law; but it 
was found necessary to reform, from time to time, these laws to suit the new 
requirements of progressed civilization and local needs. A confusion of legal 
ideas at length ensued in the different parts of Germany. What was held right 
and lawful in one principality was considered wrong in another. 

In the year 1867, when Prussia, victorious over the Austrian Empire, organ- 
ized the Norddeutscher Bund (the North German Confederation), a faint desire 
for a general law started in the ranks of German jurists and diplomats; but it 
took almost eight years before the idea ripened among the people. 

At the end of the year 1874 a committee of five of the most eminent German 
jurists was appointed to prepare a plan for a new Civil Code for Germany, but 
with special consideration of the laws existing in the different kingdoms, prin- 
cipalities and dukedoms composing the newly-formed empire. 

It took two years to draw up this plan, which in principle was favorably 
voted on by the German Congress, and a new committee of eleven prominent 
jurists from all parts of Germany was selected to make on this basis a new Civil 
Code. 

This committee has worked for over twenty years, holding two sessions each 
week. Some members died during this time, others retired; but they were 
always replaced, and at last, in the year 1898, the new Code was adopted, with 
the understanding that it will take effect on the Ist day of January, 1900. 

The Civil Code is divided into five books: — 

(1) General part, a preparatory introduction. 

(2) The law on debts, regulating the intercourse between persons on mat- 
ters embraced by the law on property. 

(3) The law on immediate handling of movables and immovables. 
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(4) The family law, defining the rights and duties as to property, personal 
rights, rights of parents and guardians, and their duties. 

(5) The law on estates of deceased persons, defining the transfers of said 
estates. 

I have to express my thanks to the Honorable Judge Retzlaff, of Plescher, 
who has very ably explained to me the new German Code, and by opening for 
me his law library has enabled me to make a thorough study of the subject. 


Inreriok Courts 1x Germany. — Mr. Epmunp Z. Bro- 
powsKI, Consul of the United States at Solingen, Germany, has trans- 
mitted to our State Department, under date of December 7, 1899, the 
following optimistic account of the workings of the inferior criminal 
courts of Germany : — 


It may not be out of place to give my experience as to the German 
“ Schoeffengericht,’’ which in some small degree can be compared with our 
justice-of-the-peace courts. These consider smaller cases, like petit larceny, 
disorderly conduct, battery, etc. 

The court is composed of a professional judge and two assistants (selected 
from a venire of citizens), the prosecuting attorney, and a minute clerk. The 
presiding judge does the questioning of the delinquent and of the witnesses, 
but it is not forbidden for the assistants and the prosecuting attorney to pro- 
pound questions if they see fittodoso. But the surprising feature therein for 
the American is the fact that the prosecuting attorney is at the same time the 
attorney for the accused. 

After all the questioning has been done, the prosecuting attorney lays before 
the court the law on the subject. The fine varies according to aggravating or 
mitigating circumstances. 

Only with persons whose records show many prior offenses does the prose- 
cuting attorney give to the court these aggravating circumstances. On the 
contrary, he usually detects any and all mitigating circumstances which may 
prove to be beneficial to the prisoner, and recommends him to the clemency 
of the court by pleading for the lowest fine. Then the prisoner is asked what 
he has to say, and in most of these cases appeals to the clemency of the court. 
The court retires to a private room, returns a few minutes later, and the 
presiding judge passes the sentence. The sentences are in most cases so mild, 
and in all cases so just and sensible, that,as one of the judges here/has’stated 
to me, not one appeal has been taken throughout this whole year from the 

decisions of the court. 

It is really a refreshing spectacle to see how the poor man although a 
delinquent, gets the full, honest, and well-administered protection of the law. 
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NOTES OF RECENT DECISIONS. 


Inpians: Rignt or ACTION oF, TO RECOVER POSSESSION OF THEIR 
Lanps — A Revival oF THE DocTRINE OF THE DreED-Scort Decision. — 
It has been left for the Court of Appeals of the State of New York to 
revive, as against the Montauk Indians, the obsolete and repudiated 
doctrine of the Dred-Scott decision, in which it was held that a negro, 
bond or free, was not a part of the body politic of the United States — 
was not one of the people of the United States, by whom and for whom 
the Constitution was formed — was not a citizen of the United States, 
in such a sense as to enable him to sue for liis freedom, or for an assault 
and battery upon his wife and children, in a court of the United States. 
He was a member of ‘‘ an unfortunate race ’’ that were citizens of no- 
where, and entitled to the protection of the laws of no country. This 
doctrine is now applied to the remnant of a once powerful tribe of Indians 
living in the extreme eastern end of Long Island. Some of them brought 
an action of ejectment to recover possession of their lands, and it was held 
that they could not recover, not because they had no right of recovery 
on the merits, but because they had no right to sue in a court of the 
State of New York for any wrong, no matter how grievous or how 
much soever attended with outrage and oppression. And this was 
held because they were ‘‘ wards of the State; ’’ as though the circum- 
stance that a person is a ward deprives him of a right of action to 
redress injuries inflicted upon him by his guardian or by third persons. 
In its opinion, the Court of Appeals says: ‘‘A decision holding that 
this action could be maintained either by the tribe or by an individual 
member thereof, on behalf of himself and all others who should come 
in and contribute, would be contrary to the policy and practice which 
have been long established in our treatment of the Indian tribes. They 
are regarded as the wards of the State, and, generally speaking, pos- 
sessed of only such rights to practice and litigate in courts of justice 
as are conferred upon them by statute.’’ In the land of their birth, 
on the soil where their ancestors have lived time out of mind, they are 

thus denied the right of action in the ordinary courts of justice, because 

they are wards of the State. It has been held by the Supreme Court 
of the United States that the protecting arms of the Federal Constitu- 
tion are thrown around even a Chinaman the moment he sets foot on 
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our soil; and the doctrine that the fundamental rights guaranteed by 
our national and State Constitutions extend to the protection of aliens 
who are residing among us, or who are casually upon our shores, is 
believed to be the doctrine of all American tribunals. But the wretched 
remnants of a once powerful tribe of Indians have no country, no flag, 
no laws, except their own tribal institutions, and no courts of justice 
to which they can appeal when wronged and plundered by their white 
neighbors. The suggestion of the judge who wrote the opinion of the 
New York Court of Appeals that these miserable Indians should apply to 
the legislature for an enabling act, permitting the tribe to sue in some 
form, seems almost to add insult to injury. 


Non-RESIDENT ALIEN ENTITLED TO THE BeNnerit OF a Statute GIvinc 
A Rieut or Action For DamaGes Resuttinc in Deatu. —A better 
view of a similar question was taken by Mr. United States Circuit 
Judge Colt, in a case arising under the Employers’ Liability Act of the 
State of Massachusetts, where an employé had met his death in conse- 
quence of the alleged negligence of his employer. The statute gave a 
right of action in such a case ‘‘ to the widow of the deceased, or in 
case there is no widow, the next of kin.’’ In the particular case, it 
appeared that the widow of the deceased, who was the plaintiff in the - 
action, was a citizen and resident of the kingdom of Italy; and the 
objection was raised that the legislature of Massachusetts, in enacting 
the statute, ‘‘did not intend to provide a remedy or a bounty for a 
non-resident alien.’’ The statute contained no language speaking one 
way or the other upon the question. The learned judge overruled the 
objection. In his opinion he pointed out that the construction of the 
statute contended for by the defendant, would enable an employer 
negligently to kill as many of his employés as he liked, without incur- 
ring any civil liability, provided their wives were residents and citizens 
of any foreign country; which would have the effect of putting a 
premium upon the employment of alien labor. 


NATURALIZATION OF ALIENS: Private CITIZEN CANNOT MAINTAIN AN 
Action To Set Asipe. — In the case of McCarran v. Cooper, not yet re- 
ported, the Court of Appeals of New York, affirming the decision of the 
Appellate Division of the Supreme Court for the First Department, 
held that a private person cannot maintain a suit in equity to set aside 
the naturalization of an alien, on the ground that his admission 
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to citizenship was obtained by fraud; but that the wrong can only be 
redressed in a proceeding brought by some competent public authority. 
The soundness of the decision is quite obvious. 


INJUNCTION AGAINST THE COLLECTION OF Taxes: ADEQUATE REMEDY 
at Law.— In the case of Equitable Guarantee &c. Co. v. Donohoe, 
the Court of Chancery of Delaware has held that a Court of Chancery 
has no jurisdiction to restrain the collection of a personal tax, which 
is partly a State tax, in which the legality of the law under which it was 
levied is involved, on the ground that the remedy at law of the com- 
plainant is inadequate, because the complainant is trustee or guardian 
in a large number of estates; and because, if it pays the tax in each 
case, it would be obliged to bring a multiplicity of suits to recover the 
taxes so paid. Although the question is learnedly discussed by Chan- 
cellor Nicholson, the soundness of his conclusion is very doubtful. 
But it accords with the tendency of modern courts, to hold that where 
the State is seeking to enforce a tax challenged by the taxpayer as 
illegal, he must submit to the exaction and sue to recover the tax 
illegally extorted from him, if it be held illegal. In the meantime, the 
State accords to him no indemnity against the expense and annoyance 
attending the prosecution of an action against the robber to get 
back the thing of which he has been robbed. He gets no costs 
except the bare taxable court costs; no counsel fees, except in some 
States only, the statutory counsel fees, which are so small that 
no lawyer would think of accepting them, even as a retainer; and 
nothing for his waste of time and annoyance. All this is done by a 
benevolent and paternal government, and is sanctioned by judges who 
claim to be the organs of justice. 

But it has under it an underlying public policy, that of not allowing 
individuals to arrest the State in the collection of revenues which may 
be necessary to the very life of the State government. It does not 
apply, with the same force at least, in the case of taxes demanded by 
municipal corporations for their corporate purposes. The Delaware 
decision is in conformity with the doctrine of the courts of the United 
States; but it is to be observed that the legislative policy of the United 
States is to compel persons against whom taxes or duties are assessed, 
to pay up, and then to give them an action to recover back what they 
have been compelled to pay, ifthe exaction shall turn out to have been 
illegal. At the present term, the Supreme Court of the United States 
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rendered a decision upon this subject. An injunction was asked for to 
restrain a State officer from enforcing the collection of a so-called 
‘* franchise tax ’’ from a corporation created under the laws of another 
State. The court reaffirmed the doctrine of preceding cases which it 
_ had decided, and held that it was the duty of the plaintiff to pay the 
tax under protest, and then to sue to recover it back.. Mr. Chief Jus- 
tice Fuller said: ‘‘ Inasmuch as the bill contains nothing to indicate in- 
ability, on the one hand, to pay the franchise tax in question, or, on 
the other, to respond in judgment if it were found to have been 
illegally exacted, and sets up no special circumstances justifying the 
exercise of equity jurisdiction, other than consequences which com- 
plainant can easily avert, without loss or injury, we are of opinion that 
it cannot be sustained.’’ ! 

If this case were stretched out by the four corners and analyzed, it 
would appear that it concedes that if the taxpayer shows that he is 
unable to pay the tax exacted of him, he may, on this ground, have the 
injunction; when, on the other hand, if he shows that the taxing State 
or municipal corporation would be unable to make restoration in case 
a judgment could be had against it, he would, for that reason also, be 
entitled to the injunction. Carrying the matter further, it must be 
plain that if the laws of the taxing State do not permit suits to be 
brought against it, the taxpayer, for that reason also, would be en- 
titled to the injunction; for the well-known doctrine is that a sovereign 
State cannot be sued but by its own consent. Again, nothing is easier 
than for a State or a municipal corporation to be insolvent, or to use a 
common expression, ‘‘ execution proof.’’ A judgment against either 
is generally futile, unless either chooses, out of mere grace, to recog- 
nize itand to pay it. The State house, the State armory, State property 
of every kind, devoted to governmental purposes, cannot be taken in 
execution; nor can the city hall, the property of the fire department, 
wate department, or other property of the city, created for and de- 
voted to governmental purposes. In short, in the case of the rendition 
of a judgment against the State or a municipal corporation, there is 
nothing upon which a sheriff can levy an execution Such a judgment 
would be what fishermen call a ‘‘ water-haul,’’ unless the State or 
the municipal corporation sees fit to raise the money insome way 
and pay it. Federal court judgments have subsisted against counties 
in Missouri, founded upon bonds which such counties have issued in 
aid of railroads, for at least the period of a generation; the county 


1 Arkansas Building &c. Assoc. v. Madden, 75 U. 8S. 269; s. c. 20 Sup. Ct. 
Rep. 119, 121. 
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judges have been imprisoned and kept in jail for long periods for re- 
fusing to obey writs of mandamus commanding them to levy taxes to 
raise the money to pay them; and yet the judgments have never been 
collected. In some cases, they have been compromised for a mere 
song, the compromise involving a speculation lucrative to the officers 
of the defendant counties. These considerations show how utterly 
futile a remedy at law must be against any public corporation, State or 
municipal, that does not see fit to abide by and pay a judgment ren- 
dered against it. 

Passing to other decisions of the Supreme Court of the United 
States, we find the same doctrine laid down in an opinion ‘by Mr. Jus- 
tice Gray, in which the first paragraph of the syllabus correctly states 
the rule thus: ‘‘ The collection of taxes assessed under the authority 
of a State is not to be restrained by a writ of injunction from a court 
of the United States, unless it clearly appears, not only that the tax is 
illegal, but that the owner of the property taxed has no adequate 
remedy by the ordinary processes of the law, and that there are special 
circumstances bringing the case within some recognized head of equity 
jurisdiction.’’! This is merely a statement, in round language, of the 
principle subsequently adopted by Chief Justice Fuller in the case 
previously quoted. 

In Shelton v. Platt,? the syllabus is as follows: ‘*‘ While an uncon- 
stitutional tax may confer no right, impose no duty and support no ob- 
ligation, the trespass resulting from proceedings to collect such void 
tax, cannot be restrained by injunction, where irreparable injury, or 
other ground for special equitable interposition, is not shown to exist.”’ 
The decision bears out the syllabus. The substance of the decision is 
that if there is, under the statute law of the taxing State, any adequate 
remedy at law, by paying the tax and suing to recover it back, an 
injunction will not lie to restrain the collection of it; but that, in order 
to warrant a remedy of so serious a nature, there must be some special 
ground of equitable relief, such as preventing a multiplicity of suits; 
and that this must be alleged in the bill. A general allegation that the 
injury is irreparable at law, will not save the bill from being 
demurrable. 

We have not come across any case where this doctrine was applied 
in the case of the shareholders of a national bank seeking an injunction 
agaiost the enforcement of a tax laid by or under State authority upon 
their shares. There are plain reasons why the rule should not be 


1 Pittsburgh &c. R. Co. v. Board of 
Public Works, 172 U. S. 32. 
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applied in such cases. The shares of national banks are not, and can- 
pe be taxed by the States in virtue of their general sovereign power of 

ation; but any State or municipal tax laid upon such shares is per- 
missive merely ; the source of power to tax them is derived wholly from 
an act of Congress. It is not necessary to recapitulate the Federal 
doctrine that the national banks are agencies of the Federal government, 
and that, for this reason, they cannot be taxed, either directly on their 
capital, or indirectly on their shares, without the consent of Congress. 
That consent has been given in Section 5219 of the Revised Statutes of 
the United States, which makes the consent depend upon a condition 
expressed in the following language: ‘‘ That the taxation shall not be 
at a greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such State.’’ The rate of taxation here 
intended does not mean merely the percentage of tax that is computed 
upon the taxable valuation upon the assessor’s books, but it refers to 
every element in the process by which the amount of tax to be paid by 
the shareholders is arrived at. Such being the source of power to tax 
the shares of national banks, and the reason for thus limiting and re- 
straining that power, —it is plain that if those agencies of the Federal 
government cannot have, in the courts of the United States, immediate 
and ample relief against discriminating taxation of their shares, they 
may be slowly taxed out of existence, a thing which is actually taking 
place at the present time in the city of New York. Accordingly, it 
became necessary, in the case last quoted, to distinguish one of the 
leading cases in which an injunction had been granted against the 
unlawful taxation of national bank shares,? which was done by saying 
that ‘‘ the jurisdiction was maintained upon the ground of preventing 
a multiplicity of suits, as well as that the remedy by injunction against 
an illegal tax was expressly granted by a statute of the State whose 
levy of taxes was drawn in question.’’ It ought to have been dis- 
tinguished on the broader ground that, where the taxing power of a 
State is directed to the strangling of an agency of the Federal govern- 
ment, the case is one which pérmits of no delay, but an injunction 
ought immediately to be granted. 

In the national bank tax case above alluded to, we find a direct 
authority for the position that the remedy by injunction is a proper one, 
although, as just stated, in the subsequent case, the State law gave 
such a remedy. But the fact that the State law gave such a remedy 
ought not to have much, if any, weight in a court of the United States ; 


1 Shelton v. Platt, 189 U. S. 591,599. U. 8S. 153. See also Whitbeck »v. 
2 Cummings v. National Bank, 101 Mercantile Bank, 121 U.S. 193. 
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because those courts, in proceedings in equity, are not in any degree 
dependent upon the laws of the States, and do not follow those laws, 
even by analogy, where to follow them would lead to unreasonable or 
inequitable results. Besides it can be of little importance that a par- 
ticular remedy is given by a State law when the source of the power to 
tax is not found in a State law, but in an act of Congress, and when 
the question is consequently a purely Federal question. In the case 
under consideration, Mr. Justice Miller, in giving the opinion of the 
court, said: ‘*‘ Independently of this statute, we are of opinion that when 
a rule or system of valuation is adopted by those whose duty it is to make 
an assessment which is designed to operate unequally, and ‘to violate a 
fundamental principle of the Constitution, and when this rule is applied 
not solely to one individual, but to a large class of individuals or cor- 
porations, that equity may properly interfere to restrain the operation 
of this unconstitutional exercise of power. -That is precisely the case 


made by this bill, and, if supported by the testimony, relief ought to be 
given.’’ 


Homiciwwe: Errect or InJurED Person ComMITTING SUICIDE AFTER 
AssauLt. —In the case of People v. Lewis,? decided by the Supreme ~ 
Court of California, it appeared that one Farrell, during an altercation, 
was shot by the defendant, so that, according to expert medical testi- 
mony, death must have resulted within an hour. Shortly after the 
shooting the vietim, by cutting his own throat, made a wound sufficient 
in itself to cause death in much less than an hour. The defendant was 
convicted of manslaughter, and, on appeal, the court affirmed the con- 
viction, declaring that the two wounds concurrently contributed to 
cause death, and that the defendant was accordingly responsible. 
The decision seems to be opposed to an early decision in North Caro- 
lina, in which it was held that, where the victim of a mortal blow 
receives subsequent fatal injuries from a second person, the wrong- 
doer must be exonerated. The Hatvard Law Review also takes 
ground against the soundness of the Calfornia decision. We are 
of opinion that the California decision is sound and just, and con- 
servative of the rights of society, and that the North Carolina 
decision is one which ought not to be followed, resting on techni- 
cal grounds only. A man who inflicts a mortal wound upon another 
ought not to escape the dues of justice, from the circumstance 


1 Cummings v. National Bank, 101 
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that some other intervening cause comes in and hastens the effect of 
the mortal wound, or that the victim anticipates the end by a species 
of hari-kari. In the California case the act of suicide committed 
by the person who received the mortal injury from the defendant, 
may have been, and probably was, superinduced by the mental or 
nervous condition brought about by the injury inflicted upon him, —a 


fact which, though highly probable, might not be susceptible of proof 
beyond a reasonable doubt. 


Corporations: Lire Insurance Compantes: PowER TO APPOINT 
Mepricat Orricers ror Lire. —In the casesof Carney v. New York 
Life Insurance Company,} it was held by the Court of Appeals of New 
York, that the appointment for life of a medical officer of an insurance 
company by its president and actuary, under a by-law giving them 
pewer to appoint and fix the compensation of employés, is an unrea- 
sonable exercise of the power intended to be conferred by such a by- 
law, and that the appointee cannot recover for breach of the contract 
upon being discharged. It had previously been held by the Supreme 
Court of New York,’ that neither the executive officers nor the Board 
of Trustees of a life insurance company have the power to make such a 
contract. 


Trustees: PersonaL LiaBILity FOR THE DEFALCATION OF THEIR 
Acrnt. —In the case of Wyman v. Patterson,’ it appeared that the 
trustees were informed by their agent that a sum of money belonging 
to the trust had been received by him for investment, and was lying on 
deposit at a bank. The trustees asked for the production of the 
receipt, but the agent made an excuse for not producing it then, and 
promised to produce it the next day. In fact, the money had not 
been deposited by him, but had been appropriated to his own use. He 
deposited other funds in the bank, and on the following day sent to the 
. trustees a receipt made out in his own name “ on behalf of’’ the trus- 
tees. The trustees had no reason to doubt the honesty of the agent, 
but, thinking that the receipt should be in their own names, gave him 
instructions to that effect. In the meantime the agent drew out the 


1 Decided by the Court of Appeals 2 Beers v. New York Life Insurance 
of New York, April 17, 1900, and re- Company, 66 Hun (N. Y.), 75. 
ported in the New York Law Journal, 8 Decided by the British House of 
and in 32 Chicago Legal News, 304, Lords on March 13, 1900. 
and in 162 N. Y. 453. 


444 


34 AMERICAN LAW REVIEW. 


money and appropriated it to hisownuse. It was held that the trustees 
were personally liable to make good the loss. Judgment of the Court 
of Session in Scotland! reversed, Lord Morris dissenting. 


ConstiruTionAL Law: Potice ReGuLations: Limitation OF THE 
Heieut or Burtprnes in Cities. — In the case of Attorney-General v. 
Williams,? the Supreme Judicial Court of Massachusetts held that it is 
within the power of the legislature of a State to limit the height of 
buildings in cities erected for new purposes, and on new grounds. 
This power was exercised by the legislature of Massachusetts, which 
limited to the height of 90 feet all buildings abutting on Copley square 
in the city of Boston.? The object of the legislature was to pre- 
serve the beauty of Copley square, which was a public park, and to 
save as much light and air as possible to the Boston Museum of 
Fine Arts, Trinity Church, the Second Church of Boston, and the 
Massachusetts Institute of Technology, which also abut on this square. 
The decision proceeds upon the ground that, in a civil society, there 
is no such thing as an absolute right on the part of the owner of prop- 
erty to use it as he pleases; but that the mode of its use may be 
restrained by the legislature, in the exercise of the police power, in so 
far as may be necessary for the preservation of the public morals, the 
public health, the public peace, or the public safety. Whether the 
statute in question falls strictly within either of these four heads may 
be doubtful: the decision seems to extend the definition of the police 
power to a fifth head, that of the public convenience, or public aestheti- 
cism. We believe that itis perfectly sound, conservative, and just. 


Marriep Women: Power To Make Contracts Unper LAw oF 
Virernia. — Under the law of Virginia, according to the syllabus of 
a case in the Virginia Law Register, a married woman in that State is 
still, as at common law, incapable of making a contract, unless she | 
owns some separate estate at the time the contract is made; and hence 
a declaration, in an action to enforce the contract of a married woman 
whereby she agreed to assume the debt of her husband, is bad on de- 
murrer, unless it alleges that she owns a separate estate. We assume 


1 25 Ct. Sess. Cas., 4th series, 697; 4 Hirth v. Hirth, Supreme Court of 
35 Sc. L. R. 674. Appeals of Virginia, February 15, 1900; 
2 55 N. E. Rep. 77. 34 S. E. Rep. 964. 

3 Mass. Stat. 1898, Ch. 452. 
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that the foregoing opinion does not mean that the mere fact that a 
married woman may own a dollar’s worth of separate estate emanci- 
pates her and gives her the power to contract generally; but that the 
meaning is that where she has a separate estate she can make and take 
contracts, but only so far as may be necessary to bind such estate. 
This at least has been the law in other jurisdictions, such as Missouri. 


ConstituTionAL Law: SpeciaL LeGisLatTion— FREEDOM oF Con- 
tract —Sratutes Vow ror Uncertainty — UNCONSTITOTIONALITY OF 
Missourt AnTI-DEPARTMENT STORE Law. — When the legislature of 
Missouri, at its last session, undertook to frame and enact a law that 
would kill the department stores by taxing them out of existence, 
thereby benefiting the small retailers, there was a general feeling among 
sensible and well-read lawyers that the statute was not worth the paper 
on which it was written. Probably the lawyers in the legislature who 
voted in favor of it knew and felt this, but nevertheless enacted it in 
obedience to the clamors of their constituents, with the dishonest 
feeling that the Supreme Court would set it aside. That has now been 
done.! The opinion of the court is written by Mr. Justice Robinson. 
It holds that the statute is unconstitutional, as unwarranted class legis- 
lation, and as violating the rights secured to the citizen by that pro- 
vision of the Constitution of Missouri,? which declares that all persons 
have a natural right to life, liberty and the enjoyment of the gains 
of their industry; and of another provision of the same constitution,* 
which declares that ‘‘no person shall be deprived of life, liberty or 
property without due process of law.’’ It will be observed that the 
last clause runs in the language of the Fourteenth Amendment to the 
Constitution of the United States. In giving the opinion of the court, 
Judge Robinson well says : — 


No reason has been given or suggested, and to our minds none can be 
conceived, why the arbitrary selection of persons and corporations having or 
exposing for sale, in the same store or building under a unit of management or 
superintendency, at retail, in the cities of the State having a population of 50,000 
inhabitants, any articles of goods, wares or merchandise set out and named in 
section 1 of the act in question, of more than one of the several classifications 
or groups therein designated, when fifteen or more persons are employed, was 
named or made for the imposition of the license fee provided in the act, from 
which all other persons and merchants of the State are exempted. Such classi- 


1 The title of the case, reduced to 2 Const. Mo. Art. 2, § 4. 
brevity, is, State ex rel. etc. v. Ash- 3 Const. Mo. Art. 2, § 30. 
brook, 55 S. W. Rep. 642. 
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fication is wholly without reason or necessity. It is so arbitrary and unrea- 
sonable as to defy suggestion to the contrary. This simple statement of its 
creation is a most fatal blow to its continued existence. It is truly classifica- 
tion run wild. It is special legislation unrestrained. To have made the act 
apply to all merchants of a given avoirdupois, or to those employing clerks of a 
designated stature, or to those doing business in buildings of a special archi- 
tectural design, would have been as natural and as reasonable a classification 
for the purpose in view, as the classification made by this act. 


Commenting upon this decision, the National Corporation Reporter, 
with equal propriety, adds the following : — 


The fact is that itis apparently impossible to draft any act to tax department 
stores out of existence for the convenience of the small retailer which will not 
affect a vast number of business concerns not properly entitled to the name of 
department stores, or, on the other hand, conflict with the provisions found in 
all the State constitutions against special and discriminating legislation. The 
country store, for instance, is a department store in embryo. There the farmer 
can buy everything needed for the farm or household and dispose of every 
product of hislabor. The entire rural population would rise in revolt against 
any law which compelled them to support half a hundred stores instead of the 
two or three which supply the requirements of many small communities. If 
the courts have any power to say whether legislation establishes an unreason - 
able or arbitrary classification, these anti-department store statutes present a 
most favorable opportunity for the application of that power. They are class 
legislation of the most vicious form, and so far as we are informed they have 
been declared null and void as soon as the courts get a chance at them. 


ConstituTionaL Law: UNCONSTITUTIONALITY oF A State STaTUTE 
PROHIBITING CORPORATIONS FROM PAYING THEIR In ANYTHING 
Excerpt Lawrut Money. — The Supreme Court of Kansas, in common 
with several other courts, has brought discredit upon itself by holding 
the statute of that State, enacted in 1897, ‘‘ to secure to laborers and 
others the payment of their wages,’’ unconstitutional, as contravening 
the Fourteenth Amendment of the Constitution of the United States.! 
The statute makes it unlawful for corporations to pay their em- 
ployés in any commodity other than ‘‘lawful money of the United 
States, or by check or draft drawn upon some bank in which the em- 
ployer has money on deposit to meet the same.’’ The object of the 
statute was to prevent corporations employing labor from paying 
wages in scrip, in tokens, store-orders, and the like. It was a statute 
of a kind which have been enacted in England again and again, and 
time out of mind, called ‘‘truck-store acts,’’ or ‘‘ truck acts.’’ Those 
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‘* truck acts’’ are almost as old as the statutes against usury. They 
do not violate the freedom of contract any more than the statutes 
against usury do, nor as much. They no more infringe that clause 
of the Fourteenth Amendment, which says that no State shall ‘‘ de- 
prive any person of life, liberty or property without due process of 
law, nor deny to any person within its jurisdiction the equal protec- 
tion of the laws,’’ — then statutes against usury, or statutes against 
wagering contracts, or statutes regulating contracts of insurance, or 
statutes limiting the freedom of contract on a hundred other subjects, 
do, the validity of which is constantly upheld. The truth is, there is 
no such thing as an absolute and unlimited freedom of contract in a 
state of civil society, any more than there is an absolute and unlimited 
freedom of any other kind of action. Out upon the miserable juris- 
prudence that will set aside as invalid a statute having for its object 
the protection of the poorest and most helpless class of the community, 
against grasping wealth, monopoly and power, and that will, at the 
same time, sustain the validity of legislation regulating the business of 
fire insurance, which is the most competitive business that can be 
named, and in respect of which the two contracting parties stand abso- 
lutely in a position of freedom, and on an equal footing. If this 
miserable decision could be taken to the Supreme Court of the United 
States, they would hold the reverse; but, as it decides the Federal 
question in favor of the party claiming protection under it, the decis- 
ion of the Supreme Court of Kansas is final. We note, in conclusion, 
that the decision was not unanimous, but that Chief Justice Doster 
dissented. 


ConstitoTionaL Law: JupiciaL Power: No Power ON THE Part oF 
THE JUDICIARY TO INTERFERE WITH THE ACTION OF MunIcIPAL AssEM- 
BLiEs. — The St. Louis Court of Appeals, overruling one of its former 
decisions, holds that the legislative department of an incorporated 
municipality is not a tribunal subordinate to the judiciary, but that itis, 
within its legitimate sphere of action, a co-ordinate branch of the gov- 
ernment, independent of the courts as to all matters committed to its 
judgment and discretion by its charter, no matter how unreasonably, 
irregularly, or arbitrarily it may act; and that the judicial courts have 
no right to revise its action.! The opinion of the court is written by 
Presiding Judge Bland, a brother of the honored and lamented states- 
man of the same name. The opinion before us was delivered on a mo- 
tion for rehearing. It deals with the question directly, clearly and 


1 State ex rel. &c. v. Bersch, printed in 32 Chicago Legal News, 301. 
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forcibly; and it overrules a previous decision of the same court 
in direct language, just as a decision ought to be overruled when found 


to be untenable. The following extract embodies the principal portion 
of the opinion :— 


Section 8, Article 3 of the Charter, makes each house of the municipal 
assembly the sole judge of the qualifications of its members, and no court or 
other co-ordinate branch of the government can supervise or control its action, 
without being guilty of the grossest usurpation.! 

The case of State ex rel. v. Giovanoni,? cited and relied on by Vogel, is not 
the law, and is not supported by any text-writer or decided case that has ever 
come under our notice. The opinion rests upon the erroneous assumption that 
the municipal assembly of the city of St. Louis is a subordinate tribunal. The 
charters of incorporated municipalities are their constitutions, and the munic- 
ipal councils are miniature General Assemblies.* And the ordinances duly 
enacted, and which are authorized by their charter, have the force and effect of 
legislative acts, within the boundaries of the city.‘ 

And when a municipal assembly or council acts within the sphere of its 
authority, its discretion is as wide as that possessed by the General Assembly of 
the State, and is as free from incidental interference.® 

The legislative department of an incorporated municipality is not a tribunal 
subordinate to the judiciary, but is, within its legitimate sphere, a co-ordinate 
branch of government, independent of the courts as to all matters committed 
to its judgment and discretion by the charter which gave it birth, and its 
discretion as to matters within the sphere of its authority as free from the 
supervision and control of the courts as is the exercise of the General Assembly 
of the discretion committed to it by the Constitution of the State. Both are 
co-ordinate branches of government —the one established by the Constitu- 
tion—the other by charter. It matters not, therefore, for what reason, 
or however arbitrarily or irregularly the House of Delegates acted in the con- 
test between Vogel and Sheridan, the courts are without jurisdiction to revise 
its judgment in the premises. The case of State ex rel. v. Giovanoni,® is dis- 
approved, and the motion for rehearing is denied. Judge Bond concurs. 


In like manner, the Supreme Court of Wisconsin have lately held in 
State ex rel. &c. v. Superior Court,’ that, as the power of a city council 
is legislative under the clause of the Revised Statutes,’ of Wisconsin, 


1 State ex rel. v. Bolte, 150 Mo.l.c. 118 Mo. 119; Union Depot Company 
$72; 1st Dillon on Municipal Corpora- v. Southern R. R. Co., 105 Mo. 562. 

tions (4th ed.), Sec. 202; McCrary on 5 State ex rel. v. Schweickhardt, 
Elections, Sec. 345; People v. Metz- 109 Mo. 496; Ferrenbach v. Turner, 86 
ker, 47 Cal. 524; Linegan v. Ritten- Mo. 416; Taylor v. Carondelet, 22 Mo. 
house, 94 Ill. 208, and authorities in 105; St. Louis v. McCoy, 18 Mo. 238; 
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providing that any municipal corporation may grant to a street railway 
corporation the use, ‘‘ upon such terms as the proper authorities shall 
determine,’’ of any streets for tracks, such company to be subject to such 
rules, regulations, and license fees as the proper municipal authorities 
may, by ordinance, from time to time, prescribe,— a court has not juris- 
diction to enjoin the passage of an ordinance giving such use of streets. 

In the following extract, the court, speaking through Chief Justice 
Cassoday, reviews the learning upon this question: — 


One of the cases most relied upon by counsel for the defendant is People »v. 
Sturtevant,! punishing Sturtevant, one of the aldermen of the city, for con- 
tempt in violating an injunction in the case of Davis and Palmer against the 
mayor and aldermen, restraining the latter from authorizing the building of a 
railway in Broadway, on the ground that the same wasa public nuisance? But 
it appears in the injunction suit that the mayor and common council had no 
power whatever to authorize the building of such railway, and hence were 
acting without any authority.* Of course, a common council cannot act legis- 
latively where it has no power to act at all. In People v. Dwyer,‘ relied upon 
by counsel, the elevated railway had been incorporated by the legislature, to 
run on certain streets, or others that might be named by the mayor and com- 
mon council. The common council passed a resolution naming certain streets. 
The mayor vetoed the same. Thereupon the common council were restrained 
from passing the resolution over the veto. Notwithstanding, they passed it 
over the veto, and were punished for contempt. The only ground upon which 
that case can be justified, if at all, in our judgment, is that the mere naming of 
such streets was not a legislative act, but a mere ministerial act. Later cases 
in that State seem to condemn the restraining of the common council when 
clearly acting within its power and discretion.’ In this last case it was held 
that the action of the common council in granting consent to construct a street 
railway was a legislative act, and that the rule that courts cannot inquire into 
the motives inducing legislation extends to legislative acts by a common coun- 
cil of a city, as well as tothose by a State legislature. As indicated in this 
last case, the court is limited to the question of power, and its inquiry does not 
extend to matters of expediency, the motives of the legislators, nor the reasons 
given for their action. It has been held in New York that ‘the writ of cer- 
tiorari will not issue to review a mere legislative action, although it may 
involve the exercise of discretion.”? The general rule, undoubtedly, is, as 
recently held by the Supreme Court of the United States, that ‘‘a court of 


19N. Y. 263. , Co. v. Shanahan, 128 N. Y. 346; 28 N. 
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equity cannot properly interfere with, or, in advance, restrain the discretion of 
a municipal body while it is in the exercise of powers that are legislative in their 
character.’’! The exceptions to the rule would seem to be limited to cases where 
4 the governing body of the municipality has no power to act, on the particular sub- 
4 ject, legislatively, at all, or where the threatened act is not legislative, but purely 
a ministerial, or where such body is clothed with certain powers, but threatens 
to go beyond or outside of such powers, and thereby invade the property or 
‘ property rights of the complainant, or where such body threatens to squander 
. or divert some fund or property held by it or some of its officials in trust for 
its tax-payers and citizens.? But it is well settled that courts of equity will not 
attempt to control the discretionary or legislative powers vested by law in 
-municipal corporations.’ So, in Indiana, it has been held not to be within the 
jurisdiction of a court of equity to enjoin the common council of a city from 
investigating charges against waterworks trustees or other municipal officers, 
and from removing them from office.‘ So, in New Jersey, it has been held that 
** there can ordinarily be no judicial restraint or interference with municipal 
corporations in the bona fide exercise of powers legislative or discretionary 
in their nature, provided private rights are not violated.’’> So, it has been 
held in the Federal court in Oregon that “a court of equity will not enjoin a 
municipal corporation in the exercise of its legislative function, unless the 
proposed act is beyond the scope of its power, and its passage would work 
irreparable injury.’’* Of course, the courts may interfere, and prevent the 
enforcement of an illegal ordinance after its passage. This is held in several 
of the cases cited. 


Marirme Law: Deats sy at SEA — APPLICATION OF 
Rvu.es oF THE GENERAL ApmrraLty Law — Distinction BETWEEN BEING 
DROWNED ON THE SHIP AND DROWNED AFTER JUMPING OVERBOARD. — 
The case of Rundell v. La Compagnie Generale Transatlantique, 
recently decided by the United States Court of Appeals, for the Seventh 
Circuit, sitting at Chicago,’ resulted in sustaining two exceptions to a 


1 New Orleans Waterworks Co. v. 2 Stevens v. Training School, 144 
City of New Orleans, 164 U. S. 471, Ill. 336, 32 N. E. 962; Waterworks v. 


481; 17 Sup. Ct. 161; 41 L. Ed. 518. 
To the same effect, City of Chicago v. 
Evans, 24 Ill. 52; Des Moines Gas Co. 
v. City of Des Moines, 44 Iowa, 505; 
Mason v. City of Shawneetown, 77 Ill. 
583; Stevens v. Training School, 144 
Ill. 336; 32 N. E. 962; Muhler v. Hede- 
kin, 119 Ind. 482; 20 N. E. 700; Rail- 
road Co. v. City of Cape May, 35 N. J. 
Eq. 419; Alpers v. City and County of 
San Francisco, 32 Fed. 503; City of 
Detroit v. Wayne County Circuit 
Judge, 79 Mich. 384; 44 N. W. 622, 


Bartlett, 16 Fed. 615; Roberts ». 
City of Louisville, 92 Ky. 95; 17S. W. 
216; 13L. R. A. 844; Murphy v. East 
Portland, 42 Fed. 308; State v. Cir. Ct. 
Eau Claire Co.,97 Wis. 1; 72 N. W. 
139. 

3 Stevens v. Training School, upra. 

* Muhler v. Hedekin, supra. 

5 Railroad Co..v. City of Cape May, 
35 N. J. Eq. 419. 

6 Murphy v. East Portland, supra. 

7 20 Nat. Corp. Rep. 182. 
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libel in admiralty and its consequent dismissal. The plaintiff sued as 
administrator of the estate of Edward R. Rundell, deceased, to recover 
damages for his death for the use and benefit of his minor son. The 
facts, briefly stated, were that the deceased was drowned in the sinking 
of the steamship La Bourgogne off the Grand Banks of Newfoundland, 
on the 4th day of July, 1898, by reason of the steamship coming into 
collision with an English sailing vessel named the Cromartyshire. The 
defendant filed three exceptions to the libel, but the court treated them 
as presenting two questions only: 1. Whether it appeared from the 
libel that the death occurred on the steamship or in the sea. 2. 
Whether, if it occurred in the sea, a right of action could be predicated 
upon it under the admiralty law. The court held, first, that the pleading 
must be construed as showing that the death did not occur upon the 
ship, but in the sea. The opinion of the court was written by Mr. 
District Judge Bunn. On this question its reasoning is as follows: — 


As stated, there is no allegation that the deceased was drowned while 
upon the appellee’s ship, and there can be no implication to that effect. The 
implication is rather the other way, as the pleading must be construed most 
strongly against the pleader. The acts of negligence which caused the sinking 
of the vessel were committed upon the vessel, but these would be damnum 
absque injuria unless it also appear that the drowning of the deceased, which con- 
stitutes the real damage and injury, was also upon the vessel. The drowning 
would not be in any sense under the French flag unless it was upon the sinking 
vessel. It will not be claimed that the jurisdiction of the flag extended upon the 
high seas beyond the limits of the ship flyingit. To make the local law of France 
therefore of any possible application, it should appear by clear averment that 
the drowning took place upon the steamship. The libel nowhere states that 
the deceased came to his death while upon the Bourgogne. The averments are 
merely that he lost his life by drowning as a result of a collision and sinking 
of the vessel. The plain implication therefore is that he was drowned upon 
the high seas apart from the vessel. At least there is nothing to show to the 
contrary. The locus of the tort, therefore, which must always be determined 
by the place where the injury and damage arise, rather than where the negligent 
act is committed, must be considered as being upon the high seas rather than 
upon French territory, supposing that the flying of the French flag made the 
vessel French territory while upon the high seas, as is claimed. The place 
where the death occurred and the damage arose must be held to be the locus 
in quo. The damage is the substance and consummation of the injury, and from 
that alone springs the right of recovery. 


After this the court goes into a long examination of decisions, from 
which the general rule of the admiralty law is extracted, that, for the 
purposes of determining whether the jurisdiction is in a court of ad- 
miralty, or in a court of common law, the locus of the tort is deemed 
to be the place where it is finally consummated ; and such, no doubt, is 
the general rule. But the application of the rule which was made in 
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this case seems to be childish and fantastic. As we understand it, the 
meaning is that, in case of such a shipwreck as the one in question, if 
@ man stays on the deck of a ship or in his berth in the ship, or any- 
where in or on the ship, and goes down with the ship, — in other 
words, is drowned on the ship,—then the question of juris- 
diction, and the further question whether a right of action can 
arise out of the death of a human being, and the still further question 
whether the death was the result of the negligence of the defendant, is 
determined by the law of France, a part of which land the ship, in 
theory of the law, is. But if, to save himself from going down in the 
swirl produced by the sinking of the ship, he jumps overboard and is 
drowned in the immediate vicinity of the ship, then all these 
questions are to be ruled in accordance with the general admiralty 
law as administered in the court of the forum. Extending this 
theory, and applying it to the case where a foreign ship is burned 
at sea, an American passenger thereon who stays aboard and suffers 
himself to be burned alive, rather than go down in the sinking of 
the ship, creates, in behalf of his representative, a right of action in 
accordance with the law of the flag of the ship; but if, to save being 
burned alive, he jumps overboard and is drowned, he creates a right 
of action to be determined according to American admiralty law, pro- 
vided the suit is brought in an American court of admiralty. This may 
be the law, but it is none the less utter nonsense. Such law is so en- 
crusted with barnacles that it cannot make suitable speed in an ace 
where common sense is demanded in the administration of justice. It 
has a bad list, and that to leaward, and will not be able to weather 
heavy seas. Its shrouds and tackle are torn, and it is in general need 
of overhauling. A ship’s carpenter or a common sailor could make 
better law. It is no better law than the ‘‘ crowner’s quest law,’’ which 
was developed in the debate between two grave diggers in the play of 
Hamlet; which law was undoubtedly founded upon the fantastic rea- 
soning in the case of Pettis v. Hales, in Plowden’s Reports. It is the 
kind of law that an ingenious editor proposed in order to vindicate and 
save Sergeant Mason, who fired at his prisoner Guiteau when he showed 
his head in a window of the jail. He did not fire at Guiteau, but only 
fired at the hole in the wall. 

But perhaps, in making these strictures, we may have been assailing 
the windmill of the libellant’s argument, rather than the opinion of 
Judge Bunn; for, at its close, he says, citing the cases in the margin :— 

Nor can the fiction in regard to the law of the flag, now mainly exploded, 


have any force to extend the effect of the laws of any country upon the 
high seas or beyond that country’s own territory, as will be seen by the cases 


” 
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following. Itis merely a. phrase to denote a simple fact, namely, the law uf 
the country to which the ship belongs, and has no effect to extend the juris- 
diction or add to the force of those laws in cases of tort.! 


If the court had determined, on an interpretation of the libel, that 
‘the death took place on the ship, and that the question was hence to be 
determined by the law of France, then it is to be observed that the 
French Court of Appeal has decided, reversing the tribunal of the 
Seine, that there was no negligence on the part of the Compagnie 
Generale Transatlantique, involved in thisshipwreck. But this was the 
decision of a question of fact, which would not have bound an American 
court, though it would have followed the French courts in the inter- 
pretation of their own law. It is affirmed on the part of lawyers who 
are prosecuting these suits, that.there was an abundance of evidence of 
negligence, even in navigating the ship, and especially in equipping 
her, in the failure to providing suitable water-tight compartments which 
could be closed, and in the failure to provide a sufficient number of 
boats to carry the passengers which she had on board. In the judg- 
ment of the French Court of Appeal the conduct of the officers in 
remaining on deck and going down with the ship was applauded, and 
the world unites in bestowing that meed of applause. They acted as 
French gentlemen, whether soldiers or sailors, act under trying circum- 
stances. But the same cannot be said of the crew. They acted like 
brutes. They thrust the edges of their paddles into the mouths of 
women, and pounded their hands when they were hold of the boats, to 
keep them from getting in. They acted like uttervermin. The sailors 
of none of the northern nations, Scandinavia, North Germany or 
England, would act in that way under such circumstances. In nearly 
every instance they save the women and children first, knowing that, 
in consequence of doing so, it may be their own lot to drown. But all 
this was a question which could not arise upon exceptions to the libel, 
- but which must arise, if at all, at the trial. 

Upon the second question, having determined upon an interpretation 
of this libel, that it alleged that the death took place by drowning in 
the sea, the court then applied the rule of the admiralty, as understood 
in the United States, under which no right of action arises, in the 
absence of a statute given it, for a negligent injury resulting in death. 
No act of Congress had given it, and no State statute could give it, in 
case of a death taking place outside the jurisdiction of the State. 
This part of the opinion is perfectly clear. 


1 Johnson v. Twenty-one Bales, 2 Paine, 601; Thomassen v. Whitwell, 9 
Ben. 403; 23 Fed. Cases, 1006. 
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Rieut or ong Surine ror anp Orner Crepitors To Dismiss 
His Action. — In its department entitled ** Among the New Decisions,”’ 
Case and Comment has the following: — 


The right of one who brings an action on behalf of himself and others 
similarly situated, to compromise, abandon, or discontinue it at his pleasure, 
is sustained in Hirshfeld v. Fitzgerald, until such time as a creditor sim- 
ilarly situated has procured an order to be made a party to the action or 
served a notice of motion to be brought in, or until interlocutory judgment is 
entered. With this case is a note reviewing the authorities on the plaintiff's 
control of suit brought for all similarly situated. 


TriaL: Discovery — RerusaL OF FemaLe To Susmit TO PuysicaL 
EXAMINATION TO Discover Extent or Personat Insurtes.— In the case 
of Bagwell v. Atlanta &c. R. Co.,? the Supreme Court of Georgia held 
that an action by a father for the loss of the services of a minor daugh- 
ter, occasioned by personal injuries, should not be dismissed, because 
she, after reaching her majority, refused to obey an order of the court 
in which the action was pending, requiring her to submit to a physical 
examination of her person by a physician. In giving the opinion of 
the court, Lumpkin, P. J., after calling attention to the fact that the 
refusal was made by the daughter after she had become of age, she not 
being the plaintiff in the case, said :— 


At that time her father had no right or authority to control her person or her 
movements. His conduct would have been indefensible, if not criminal, if he 
had undertaken to compel her, against her will, to allow a physician to examine 
her. No humane father would, at any cost, attempt such a thing. It may be 
that, if he really desired the examination to take place, he might, by perfectly 
proper means, have induced his daughter to consent to it. Be this as it may, 
we are not prepared to hold that he was, in any event, bound to pursue such a 
course; and, moreover, it distinctly appears, as already remarked, that this 
case was dismissed solely on the ground that Miss Bagwell refused to submit 
to the examination which the court had ordered to take place. We have no 
hesitation in holding that a case should not be thrown out of court because of 
the conduct of one not a party to it, and who was neither legally bound to 
obey the plaintiff’s orders, nor subject to his custody or control. If any court 
in the world has ever gone so far, we are not aware of it, and we certainly 
are unwilling to establish such a precedent. Neither section 4047 of our 
Civil Code, which confers upon every court of this State the power to con- 
trol, in furtherance of justice, the conduct of all persons ‘‘ connected with a 
judicial proceeding before it,’’ nor the decision of this court in Railroad Co. 
v. Childress,’ affords any warrant for so doing. In that case, it was simply 


1 (N. Y.) 46 L. R. A. 839. 5 82 Ga. 719; 9 S. E. 602; 3 L. R. 
2 34S. W. Rep, 1018. A. 808. 
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held that it was within the power of the court, in the exercise of its discretion, 
to compel the plaintiff to submit to an examination. Referring to a sug- 
gestion made in the argument, that the rule announced ‘‘ would operate hardly 
upon delicate and modest females,’’ Chief Justice Bleckley said:! ‘ We can 
only say that they would be safely guarded by the discretion of the trial judge. 
There would be no danger, we think, in this country, of an examination being - 
ordered needlessly, or where an improper shock to modesty or feelings of deli- 
cacy would be likely.’”” We are quite sure the case ought not to have been 
dismissed. 


Triats: Privitece oF State’s ATTORNEY— THREATS AND 
CIATION IN ARGUMENT. — Case and Comment calls attention to the 
following decision : — 


Harsh and unjust statements of a district attorney, not founded upon evi- 
dence, but which are wholly unsupported declarations, persisted in after 
repeated objections, the right thereto being sustained by the court, when united 
with threats of popular denunciation and an attempt to frighten the jury by 
declaring that they would commit the unpardonable sin if they found for the 
defendant, are held in People v. Fielding,* to be sufficient ground for reversal 
of a conviction. An extensive note to this case marshals the decisions 
on the question of reversal of a conviction because of unfair or irrelevant 
arguments or statements of facts by a prosecuting attorney. 


BurGLary: CoMMITTING THIS OFFENSE WITH AN AuGER. — One who 
obtained grain from a building by boring an auger hole through the 
side of the building and taking the grain out through the hole, without 
himself entering the building, is held, in State v. Crawford,’ to be 
guilty of burglary. 


Pusiic Poricy: Contracts Restraint or Competition. — Con- 
tracts among independent and unconnected manufacturers looking to the 
control of the price of their manufacture by limitation of production, by 
restrictions on distribution, or by express agreements, are held, in T'ren- 
ton Potteries Co. v. Oliphant,‘ to be opposed to public interest and 
unenforceable. But it is held that courts would be obliged to recognize 
and enforce contracts for the purchase by an individual manufacturer 
of the business of his competitors even to the last one, although such 
purchases tend to eliminate competition, and the last purchase would 
completely exclude it, at least for a time. 


1 Page 722, 82 Ga.; page 603, 9 S. E.; 3 (N. D.) 46 L. R. A. 312. 
and page 809, 3 L. R. A. *(N.J.) 46L. BR. A. 255. 
9 (N. Y.) 46 L. R. A. 641. 


petition with the corporation is held void as in restraint of trade. 


‘negotiable paper transferred after maturity. 
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A transfer of the good-will of a corporation by a stockholder on the 
sale of his stock is held, in Merchants’ Ad-Sign Co. v. Sterling } to be 
beyond his power, and his contract not to engage in business in com- 


Jupee: To THE ‘oF —WHo DEEMED TO BE 
‘* LEARNED IN THE Law.’’ — To make a person ‘‘ learned in the law ”’ 
within the meaning of a constitutional provision prescribing such learn- 
ing as necessary to make one eligible to be judge, it is held, in Jamie- 
son v. Wiggin,? that he must be admitted to practice, or entitled to be 
admitted, as an attorney at law in the State. 


Consprracy TO — Sprrituaistic Seances. — Criminal respon- 
sibility for a conspiracy to cheat by materializing seances of a pro- 
fessed medium is held, in People v. Gilman,® to be punishable, 
notwithstanding the contention that no crime was committed because it 
was an obvious humbug that in the nature of things could not deceive 
any rational person. 


Paper: Rieuts or or NEGOTIABLE PAPER 
TRANSFERRED TO Him arteR Maturity. — Case and Comment has the 
following : — 


The fact that negotiable paper is overdue when transferred in the usual 
course of business by an indorsee having all the indicia of an absolute title, 
but who holds it in fact only as collateral security, is held, in Young Men’s 
Christian Association Gymnasium Co. v. Rockford Nat. Bank,‘ not to sub- 
ject the title of the transferee, who takes it after maturity, to the latent equi- 
ties existing in favor of third parties against the person holding the paper as 
collateral. With this case there is a very elaborate note showing the state of 
the authorities on this somewhat mixed question of the rights of the holder of 


ConstituTionaL Law: Due Process or Law — By a STRUCK 
Jory 1n A StaTE Court. — In the case of Brown v. New Jersey,® decided 
by the Supreme Court of the United States at its present term, it was 
held, among other things, that a trial by a struck jury in a murder case 


1 (Cal.) 46 L. R. A. 142. 4 (Ill.) 46 L. R. A. 753. 
2 (S. D.) 46 L. R. A. 317. 5 20 Sup. Ct. Rep. 77. 
8 (Mich.) 46 L. R. A. 218. , 
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in a State court, in conformity to a State statute which is valid under 
the State Constitution, providing that the court may select from the 
persons qualified to serve as jurors ninety-six names, from which the 
prosecutor and defendant may each strike twenty-four and the remainder 
of which shall be put in the jury box, out of which the trial jury shall 
be drawn in the usual way,— does not violate the provision of the 
Federal Constitution as to due process of law. It was also ruled that a 
statute allowing an accused person only five peremptory challenges in a 
case where a struck jury has been ordered, while twenty peremptory 
challenges are allowed in a trial before az ordinary jury, does not con- 
stitute a denial of the equal protection of the laws, where the same 
number of challenges is permitted in all cases in which a struck jury is 
ordered. 


State Bounparies: State Law Extenps a Marine Leacur From 
THE SHORE. — The space covered by the high sea upon the border of a 
State, to the extent of three miles from the shore, is held, in Humboldt 
Lumber Manufacturers’ Asso. v. Christopherson,! to be within the 
operation of a State statute creating a liability for wrongfully causing 
the death of another. 


. Cemerertes: INJUNCTION AGAINST, ON THE GROUND OF NUISANCE. — 

The use of ground for cemetery purposes so as to constitute a private 
nuisance by reason of its polluting and poisoning water in the neigh- 
boring wells is held, in Lowe v. Prospect Hill Cemetery Asso.,? to be 
restrainable by injunction. 


Broker: Necotiorn1um Gestor—Ricut to Rake Commissions 
rrom Born Parties. — The right of. a broker employed to sell prop- 
erty to be at the same time the agent of both purchaser and seller and 
entitled to commissions from both is denied in Friar v. Smith,® unless 
both principals know that he is acting in such dual capacity. 


Corporation: INABILITY TO DEVOLVE ITs FRANCHISES UPON A For- 
EIGN CORPORATION WITHOUT CONSENT OF THE STATE: LIABILITY FOR NEG- 
LIGENT INJURIES BY SUCH FoREIGN CorporaTion. — In the notes of cases 


1(C. C. App. 9th C.) 46 L. R. A. 2 (Neb.) 46 L. R. A. 237. 
264. 8 (Mich.) 46 L. R. A. 229. 
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in Case and Comment, the following application of a well-known doc- 
trine is expressed : — 


A foreclosure sale under a second mortgage of the property and franchises 
of a railroad company, to a foreign corporation, is held, in James v. Western 
North Carolina R. Co.,) insufficient to extinguish the corporation or to 
make the purchaser its successor, so as to relieve the company from liability 
for the negligent management of the road thereafter, where the statutes con- 
template that another corporation shall be provided to take the place of the old 
one before the latter shall be dissolved by sale of its property. 


Cram AGainst THE Unrrep States: Loss or Deposrr rx Bank Desia- 
NATED aS A DEposITARY OF PusLic Moneys. — In the case of Coudert v. 
United States,? the syllabus is as follows: — 


The proceeds of the sale of a vessel seized as a prize, deposited by a marshal 
in a national bank which is a special or designated depositary of public moneys, 
do not constitute public moneys of the United States, within the meaning of 
the statutes applicable to public money and authorizing its deposit in a public 
depositary; and such deposit does not, therefore, constitute a payment of such 
moneys to the United States, which will make the government liable therefor 
in case of the failure of the bank pending appeal. 


The opinion, which is written by Mr. Justice McKenna, holds that the 


statute allowing the secretary of the treasury to designate banks as 
depositaries of public moneys, relates only to the safe-keeping of public 
moneys of the United States, and after such moneys have become the 
property of the United States. : 


1 (N. C.) 46L. R. A. 306. : 2 20 Sup. Ct. Rep. 56. 
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‘© MEET AT ROUEN:” LEAVE OUT THE ‘DO NOT.” 


To the Editors of the American Law Review: 


Many readers of your esteemed magazine were somewhat astonished to read 
in your March-April number the editorial note in relation to the next con- 
ference of the International Law Association, headed: ‘‘Do not meet at 
Rouen.’’ In this note you state in language which no one can regard as tem- 
perate, and which many intelligent men must regard as unjust, that the French 
Republic is a “nation incapable of justice;’’ that while the last conference of 
the International Law Association was held at Buffalo, in France a ‘‘ shameful 
outrage was taking place in the name of justice;’’ and you allege that ‘‘ the 
touch of the soil of France is to the feet of an upright lawyer of another 
nation, pollution.’”? You urge that the next conference of the association 
should not take place in France on grounds of which the following is a fair 
summary : — 

1. Because of the Dreyfus trial. 

2. Because Englishmen should not meet ‘‘ on the soil of a country a large 
portion of whose press has lately been guilty of ribald assaults on the Queen.” 

8. Because no French lawyer attended the conference in America. 

As to the first ground, which may be taken as the one most seriously meant, 
it would be profitless now to argue whether or not the Dreyfus trial was a 
shameful outrage committed in the name of justice. All that need be said is 
that there is a substantial division of honest opinion on the subject, that men 
of keen intelligence and of the highest sense of honor, of whom the lamented 
George Warrington Steevens is not a solitary instance, did not consider the 
result of that trial to be any miscarriage of justice. That surely is enough. 
But, assuming that the result of the trial was all that you proclaim, is it any 
reason why the International Law Association ought not to assemble in France? 
If the association is to meet only in countries where no shameful outrage has 
ever taken place in the name of justice its meetings will hereafter become very 
infrequent. As to the second ground, you ought not to hold a whole nation 
responsible for the ribaldry of a portion of its press. Have you not knowledge 
of another nation, a considerable portion of whose press, not merely lately as 
you assert of the French press, but for decade after decade, has made the 
British Sovereign the object of ribald assaults? Such assaults are offensive to 
the British people, but they must not be taken too seriously. 

The fact that no French lawyers attended the Buffalo conference is not, it is 
submitted, indicative of any hostility towards either the association or the great 
nation within whose borders the conference was held. Very little can be 
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argued from the attendance at the conferences, and the total attendance at the 
Buffalo conference was very small. Only two Americans attended the Brussels 
conference in 1895. JosEPH A. CHISHOLM. 

Hairax, Nova Scorra. 

(Remarks. — We entertain sincere respect for the views of our learned 
correspondent; and the question is manifestly one which leaves room 
for a difference of view, as it is largely one of taste. We are not in 
the habit of speaking with bated breath about such matters as the 
Dreyfus affair. We do not abate one jot or tittle of the language used 
in various articles in this publication when speaking of that affair. If 
the lamented George Warrington Steevens, or any other English or 
Canadian gentleman, has been, or is willing to, champion that business, 
so much the worse for him. When Dreyfus received his second sen- 
tence, the whole civilized world cried shame, from San Francisco to the 
Volga and the Bosphorus ; from Inverness and North Cape and Arch- 
angel to Calabria and the Morea. Weare in a position to know that, 
and in perhaps as good a position to know it as our learned cor- 
respondent can be. If lawyers can be found who dissent from the 
general views of civilized mankind upon this question, it is an illus- 
tration of the fact that lawyers, by reason of the habits of their 
profession, are prone to cavil and dissent, —as shown by the fact 
that no proposition, however simple or obvious, can be put to an 
audience of lawyers that will not provoke adverse discussion. 

In dealing with the Dreyfus affair, we have never intended to be 
unjust to the French people. The writer of the articles which have 
appeared in this publication on that question has spent too many 
pleasant days in France not to be able to appreciate the good qual- 
ities of that people. We have said again and again that the French 
are a gallant and self-respecting nation, and that the action of polit- 
ical France should not be laid entirely at the door of that people; 
and when we referred to France as a nation incapable of justice, 
we referred to political France, to the governing body and the gov- 
erning forces of that people, including her army and her military 
staff, rather than to the masses of the French people. 

The Dreyfus business, standing alone, may not furnish a sufficient 
reason why self-respecting English, Canadian and American lawyers 
should refrain from attending a convention of lawyers appointed to be 
held on the soil of France. It is to be constantly borne in mind that 
all that was done to secure justice for Dreyfus, outside of the efforts 
’ of such writers as M. Zola, was done by the lawyers and the civil 
judges of France. Nor is there any doubt that the members of tle 
International Law Asssociation, when they assemble at Rouen, will be 
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entertained with that hospitality which is characteristic of professional 
gentlemen in France. 

Nor do we for a moment suppose that the failure of every French 
member to attend the conference at Buffalo would furnish a reason 
_ why any American or Canadian member should refrain from attending 
the conference at Rouen. In the long list of names of members of 
the Association printed in the last volume of its transactions, we dis- 
cover but eight whose residence is given in France. Each of these 
gentlemen may have had business or desire,—‘‘ for every man hath 
business and desire,’’ — which kept him at home. 

With regard to the recent insult leveled by a portion of the French 
press against the Queen, all that we have further to say is that if Eng- 
lishmen and Canadians can stand it, Americans probably can. We see 
that the Prince of Wales has concluded to attend the exposition at 
Paris. If he can pocket, or overlook the insults done his mother, other 
Englishmen and Colonists will probably be able to do so; and Ameri- 
cans may possibly follow suit. But we would rather see Englishmen 
catch and maintain the spirit of one of the lines of their great Poet 
Laureate, lately deceased: 


‘*Remember that great insult done the Queen.”’ 


As to the question put by our correspondent, —‘* Have you no 
knowledge of another nation, a considerable portion of whose press, not 
merely lately, as you assert of the French Press, but for decade after 
decade, has made the British Sovereiga the object of ribald assault ? ’’— 
we answer that we have knowledge of no such nation, and we resent 
and despise the sweeping fling thus levelled at the American press. 
While we admit that a considerable portion of that press is reckless of 
truth and honor, and a smaller portion vile, we say that, after having 
lived a long life, we do not recall a single instance of an attack on the © 
person and character of the Queen in any American newspaper, whether 
by letter-press or by effigy, that could be characterized as ‘‘ ribald.’’ 
On the contrary, the British Sovereign is held in the greatest love, re- 
spect and veneration throughout the United States, for her character 
in the three relations of Wife, Mother and Queen. Many of us feel 
that she is ina sense our Queen; and whenever she wants the American 
boys to fight for her honor, or even for her political rights, they will 
embark or cross the Canadian frontiers for that purpose in such num- 
bers as will tax British resources to arm and equip them, — every one 
of them ‘* spoiling for fight; ’’ and they will acquit themselves as gal- 
lantly as their Canadian cousins have done in South Africa.— Eps. Am. 
Law Rev. ] 
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FEDERAL COURTS IGNORING STATE LAWS: A REPLY TO MR. MILLS, 


To the Editors of the American Law Review: 


In the January-February number of the Review Mr. Henry E. Mills states! 
that in Union Pac. R. Co. v. Yates, ‘‘ the Federal court refused to fol- 
low the decisions of the Supreme Court of Iowa construing the statute”’ 
following: “ Historical works, books of science or art, and published maps or 
charts, when made by persons indifferent to the parties, are presumptive evi- 
dence of facts of general notoriety or interest.’’ This statement is not correct. 

The record in that case presented the following questions—the last two 
ignored in the opinion: — 

1. Had this statute been construed by the Iowa Supreme Court? - 

2. If so, was such construction binding on the Federal tribunals sitting in 
that State? 

3. If unhampered by State construction, should this court so construe as to 
exclude works of inductive science? 

4, Had the State Supreme Court, by repeated decisions, settled a rule of evi- 
dence admitting or rejecting such works as evidence? 

5. If it had done so, in such case, is a rule so established binding on the 
Federal court sitting in that State as one of those “local laws” always 
recognized by the Federal tribunals as within section 34 of the original 
Judiciary Act, and therefore conclusive upon them? 

As to the statute the court said:* “‘ We concede it to be the law that the 
Federal courts sitting within a State must enforce the provisions of a local 
statute prescribing rules of evidence, unless the local statute is in conflict 
with some law of the United States regulating the same subject. But, the de- 
cisions of the courts of a State construing common law rules of evidence are not 
obligatory on the Federal courts. Such decisions are merely persuasive 
authority, and while the Federal courts will follow them when the question at 
issue is balanced with doubt, yet they will not be governed by such decisions 
when they appear to be at variance with the great weight of authority.5 By 
necessary implication, this language concedes that a construction of the statute 
by the State court would have been binding. And, this rule has been uniformly 
observed. For instance, in Olcott v. Bynum,® where, in North Carolina, an un- 
registered deed was offered in evidence, the statute declaring that “to make a 
deed good and available in law,” it must be acknowledged or proved and regis- 
tered, the court said: ‘‘It [the ruling] is to be considered solely in the light 
of the statutes and adjudications of North Carolina. This court must hold and 
administer the, law upon the subject as if it were sitting as a local court of 
that State.” 

It is true that in repeated instances through a period of forty-eight years the 
Towa court had held works of inductive science admissible in evidence; but the 


1 P. 6. 5 Burgess v. Seligman, 107 U. 8. 20; Rail- 
‘2 79 Fed. Rep. 584; 49 U. S. App. 241; 25 road Co. v. Baugh, 149 U. S. 368; Ryan v. 
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3 79 Fed. Rep. 588. Hogan, 27 U. S. App. 84. 
4 McNeil v. Holbrook, 12 Pet. 84, 88, 89; 6 84 U.S, 44, 
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Court of Appeals chose to hold that these many decisions were but declaratory 
of the common law, and did not construe the statute — hence, as it held, were 
not conclusive upon it. ; 

All acquainted with the history of the law for the past century, are aware that 
a great number of judge-invented rules, affecting both the substantive and the 
remedial law, were, for many years, the subject of hot debate on both sides of 
the Atlantic. In England, the fight against these court-established abuses was 
led by such men as Bentham, Lord Brougham, Sir Samuel Romilly, and Lord 
Campbell. In this country, the recognized leader was the peerless David Dud- 
ley Field. The sentiments of this period are well exhibited in the opening par- 
agraphs of ‘‘The Rules of Evidence Stated and Discussed, by John Appleton, 
Justice of the Supreme Judicial Court of Maine,’’ 1860. For mavy years after 
that date Appleton retained that position. On pages 9-10 he says: “Of 
the rules of evidence as established by the common law, it may be said 
without the slightest exaggeration, that if the knaves and criminals, great 
and small, had united upon a code, the object of which should be to afford 
the greatest security to each, consistent with the existence of law; had 
they taken ‘ sweet counsel together,’ with full power to establish rules of evi- 
dence, which should afford the mimimum of protection to society and the 
maximum of impunity to themselves, with yet a remote possibility of punish- 
ment, it is difficult to perceive how, having any rules, they could have materi- 
ally improved upon the existent law. Aware that some rules must be granted 
to pacify the demands of society, the sagacious knave and the discreet criminal 
would hardly have pressed for the adoption of rules more favorable to the 
legal impunity of crime and the successful consummation of fraud than those 
which the common law, in its sympathetic wisdom, has so kindly furnished to 
their hands.’”” Those men were insisting on prevalence of the rule stated by 
that eminent jurist and statesman, James Wilson, when employed in the last 
century to arrange the statute law of Pennsylvania: ‘ Simplicity and plainness 
and precision should mark the texture of a law —it claims the obedience, — it 
should be level to the understanding of all.’”?!} On June 23, 1831, in a nisi prius 
court, by Sir N. C. Tindal, C. J. of the Common Pleas, was for the first time 
announced the rule of evidence applied in the Yates case. The action was for 
slander in speaking “‘ certain words imputing that the plaintiff [a physician] 
had prescribed improper medicines for a child.’’” Medical works having been 
tendered by the plaintiff, ‘‘to show what was the received opinion in the medi- 
cal profession,’’ they were rejected; but, said the judge: “I think you may 
ask a witness whether, in the course of his reading, he has found this laid 
down.’’? Thereupon, a physician testified that the dose given was sanctioned 
by books.of authority. He was proceeding to state that the works of Dr. Mer- 
riam and of Sir Astley Cooper were considered of authority in the medical pro- 
fession, when interrupted with the objection that books could not be cited — 
more especially those of living authors. Sir Astley Cooper and Dr. Merriam 
might be called. The judge was not of that opinion. ‘‘I do not think that 
the books themselves can be read; but I do not see any objection to your ask- 
ing Sir Henry Halford his judgment and the grounds of it, which may be, in 
some degree, founded on books as a part of his general knowledge.”’ ® 


1 Preface to his works, p. ix., edition of 2 Collier v. Simpeon, 5 Car. & P. 73; 88 
1804. Rev. Rep. 796 
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To sustain this rule, then announced, no earlier case is ever cited, for none 
exists. It was, however, generally followed and, prior to 1848, its doctrine was 
announced as the law by Greenleaf, whose work on evidence antedated that 
year. : 

But, acceptance of the doctrine was not universal. In Bowman v. Woods,} 
an action for malpractice against a ‘‘ Botanic”’ doctor for non-removal of the 
placenta in an accouchment case, the defendant “ offered to introduce certain 
medical books which witnesses had declared as standard works on botanic 
medicine, and from which they claimed to have derived much of their profes- 
sional knowledge.’’ They were excluded by the trial court, on authority of 
Collier v. Simpson and the then American authorities supporting its rule. In 
the Simpson case, the question was as to whether the dose of corrosive subli- 
mate given was sanctioned by standard books; in the Bowman case, as to 
whether standard books authorized non-interference with the placenta in a 
labor case. The Supreme Court, after acknowledging that the trial court 
‘decided in conformity to the prevailing decisions of at least the English 
courts’? as well “of some of the courts of this country,” said: ‘“ Being per- 
mitted to refer to and quote authors, we can see no good reason why they may . 
not read the views and opinions of distinguished authors. The opinions of 
an author as contained in his works, we regard as better evidence than the 
mere statement of those opinions by a witness who testifies as to his recollec- 
tion of them from former reading. Is not the latter secondary to the former? 
On the whole, we think it the safest rule to admit standard medical books as 
evidence of the author’s opinions upon questions of medical skill or practice 
involved in the trial. This rule appears to us the most accordant with well- 
established principles of evidence.” 

In 1848, David Dudley Field published his proposed Code, which contained a 
chapter on evidence. It is needless to state that the rules against which the 
reformers were inveighing were effectually taken care of in thatchapter. We 
have seen that one of the controveries of the day was over the introduction of 
works of inductive science. Particularly in some of the Western States, the 
reformers had great influence. This was true in Iowa. Accordingly, when, in 
the winter of 1850-1, the firstly code of Iowa was enacted (the best work of the 
kind ever done in the history of the State, by the way), the statute above quoted 
appeared as section 2402 thereof; and it has remained without alteration to this 
day. It was taken almost without change, from Field’s Code. California, 
Nebraska, the Dakotas and several other States, possess the same statute, 
derived from the same source. 

When the Yates case was decided, the Iowa Supreme Court had, for forty- 
eight years, followed the rule announced in Bowman v. Woods; »ut as bench 
and bar alike viewed the statute as only declaratory of the common law, the 
janguage of its opinions was subject to the construction that it was of the com- 
mon law, and not of the statute, that it was speaking, — not that it said so, but 
silence as to the statute could perhaps warrant such construction. For more 
than a generation the obligatory character of the rule had been unchallenged, 
although often applied. In California, in People v. Wheeler,? McKinstry, J., 
said: “In permitting the District Attorney * * *, in the absence of any 
evidence that the work was of recognized authority in the medical profession,"’ 


11G. Greene (Iowa), 441 (June, 1848.) 2 60 Cal. 581; 44 Am. Rep. 70 (1882). 
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to read from ‘‘ Browne’s Medical Jurisprudence,’”’ there was error. The court 
then took the same view of the statute as prevailed iu lowa. But, in Gallagher v. 

’ Railway,! the court reached the conclusion that when Mr. Field wrote of ‘‘ Books 
of Science,’”? he meant to exclude from the definition, works of inductive 
science,— that is, all works generally thought of as scientific. The opinion 
works out this interpretation, however, while carefully abstaining from all allu- 
sion to the origin of the statute or the controversies out of which it came. 
This California case decided the Yates case, which in turn induced a somersault 
by the Supreme Court of Nebraska.? That court had previously held that “A 
Catechism of a Locomotive’’ was a scientific book within the meaning of the 
statute;* and at last, after fifty years of ignorance. the lowa Supreme Court 
opened its eyes to the knowledge that legislators, in enacting laws, carefully 
select that language which will be misunderstood.‘ In State v. Winter,' the 
defendant convicted of a felony, complained that his witnesses were prevented 
from testifying as to what the standard medical authorities teach. To that the 
court replied: ‘“*But the works themselves were admissible in evidence, and 
they were the only competent evidence of what they teach.”” It must have been 
cheering news to Winters in his cell to learn how, for half a century, the 
Supreme Court had been maladministering the law. 

Is a rule of evidence, established by repeated rulings of the highest State 
tribunal, binding on the Federal courts sitting in such State? It is admitted 
that the rule must be firmly established. A single case might not do this. 
The rules affecting real property, both substantive and remedial, illustrate this. 
The laws conceded to be within the Federal statute ® are local laws. 

In Wilcox v. Hunt,’ the subscribing witnesses to a contract lived in New 
York; the suit was in a Federal court in Louisiana. The Supreme Court of 
the United States said that in that State the courts allow secondary proof of 
signature in such cases. ‘‘ This being the settled doctrine of the Supreme 
Court of Louisiana, the court below very properly permitted the evidence to 
go to the jury.”” This case is cited to this point in Bucher v. Railroad.* 

In Ex parte Fiske,® Miller, J., said: ‘* It has often been decided in this court 
that in actions at law in the courts of the United States, the rules of evidence 
and the law of evidence generally of the States prevail in those courts.’’ 

In the Bucher case, after stating that when a course of decisions, whether 
founded on statutes or not, have become rules of property, they are to be 
treated as laws of that State by the Federal courts, it is added: “ The prin- 
ciple also applies to the rules of evidence.’’ The excerpt above made from 
Ex parte Fisk is then quoted, and Wilcox v. Hunt cited. 

In Hinds v. Keith,” a party to an alleged fraudulent conveyance was per- 
mitted to testify as to his intention in participating therein. Probably the 
court was sustained by the weight of authority in so ruling. By a line of 
decisions, however, the Supreme Court of Alabama had excluded such testi- 
mony. That rule was held paramount by the Court of Appeals on authority of 
the Fisk case. 


1 67 Cal. 18; 6 Pac. Rep. 869. 6 Original section 34: 
2 Van Skike v. Potter, 53 Neb. 28; 73 N. W. T 18 Pet. 378. 
Rep. 295. 8 125 U. 8. 555. 
8 Railroad v. Finlayson, 16 Neb. 578, 587. * 113 U.S. 713. 
4 Bixby v. Rallway, 105 Iowa, 293. 1 13 U. 8. App. 222; 60. O. A. 231. 
5 72 Ia. 627. 
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In Stewart v. Morris,! Woods, J., reading for the Court of Appeals, held that 
the State rule of evidence was obligatory, citing the Fisk case, the Bucher case 
and Hinds v. Keith. As to the Yates case it was said: ‘* The citations on which 
it was based seem not to be in point, because the questions decided were ques- 
tions of ultimate right, and no rule of evidence by which the right might be 
established was considered.”’ 


Jas. McCaBE. 
OmaHa, NEB. 

[Remarks. — This whole discussion seems to turn upon the meaning of 
the word ‘‘ law ’’ in the following statute, the same being section 34 of 
the Federal Judiciary Act: ‘‘ That the laws of the several States, ex- 
cept where the Constitution, treaties, or statutes of the United States 
shall otherwise require or provide, shall be regarded as rules of decis- 
ion in trials at common law in the courts of the United States, in cases 
where they apply.’’ It is to be borne in mind that the obligation of 
making their decisions conform to the laws of the States, does not exist 
in proceedings in equity; but that the original Federal Process Act of 
1789,? enacts that the modes of proceeding in suits in equity shall be 
according to the principles, rules and usages which belong to courts of 
equity, as distinguished frem courts of law. 

What, then, constitutes a ‘‘law’’ of a State within the meaning of 
section 34 of the Federal Judiciary Act? It is believed to be a sound 
construction which restrains the meaning of this word to rules of prop- 
erty and of substantial right, and which excludes from it mere rules of 
procedure, including those rules of evidence to which courts resort for 
the ascertainment of the truth in controversies between party and party, 
or of the facts upon which they shall proceed to judgment; but that 
this word does include those rules of evidence which are at the same 
time rules of property or of substantial right. The former are rules of 
procedure, merely, which each court, where not restrained by its gov- 
erning statutes, has the jurisdiction to settle for itself; the latter are 
rules of law which any court sitting within the jurisdiction where those 
rules obtain is bound, ex debito justitie, to ascertain and apply. For 
example, the rule that the testimony of an accomplice will not support a 
conviction, unless it is corroborated by the testimony of at least one 
other witness, or by surrounding circumstances, would not bind a court 
of the United States, although it might be a settled rule of evidence in 
the courts of the State in which the Federal court was sitting. So, 
although it might be settled in the courts of such State that handwriting 


1 88 Fed. Rep. 461; 89 Fed. Rep. 290. rules of property and of substantive right 

Ch. 36, § 2. without regard to the laws of the States, 

8 For a review of the decisions which see an article by one of the editors of this 
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could not be proved by comparison, this would not be a ‘‘ law’’ such as 
would bind a court of the United States; and so it might with confidence 
be said vf every other rule of evidence which relates merely to the 
mode of inquiry or of proof. On the other hand, if the rule were 
established in the courts of such State, that a deed, absolute on its 
face, can be shown by parol evidence to have been intended as a 
mortgage merely, this rule would be a ‘‘ law,’’ because it is a rule of 
property, and it would hence bind a court of the United States under 
section 23 of the Judiciary Act, if the question could arise in a pro- 
ceeding at common law, and it ought to bind it by comity in a proceed- 
ing in equity. So, if there were a rule in such State that the deed of a 
married woman, in order to be valid and pass title to her property, and 
hence in order to be admissible in evidence, must show that she was 
privately examined, separate and apart from her husband, such a rule 
would be a ‘ law,’’ within the meaning of the Federal statute, and 
would be obligatory upon a court of the United States in an action 
at law, and ought to be in a proceeding in equity; because, while it 
is arule of evidence, it is also a rule of property. These illustra- 
tions are perhaps sufficient to show the line of demarkation be- 
tween those rules of evidence which consist merely in the mode of 
ascertaining facts, and those which are rules of property and of sub- 
stantial right. It is believed that the courts of the United States have, 
in most instances, attempted to keep this line of demarkation in sight ; 
though it must be admitted that they have crossed it in many cases, and 
have disregarded tbe rules of law settled by the State courts in cases 
where those rules could not be regarded as mere rules of procedure. 
It is certain that an investigation of the Federal decisions upon this 
question will show that they cannot be reconciled and be made to 
operate consistently; but the question, in its varied applications, is 
one of manifest difficulty, and the line of Federal decisions is perhaps 
no more inconsistent than the lines of State decisions on difficult 
questions. If any marked tendency has been exhibited, it has been 
to exaggerate Federal jurisdiction to the disregard of State ‘‘ laws,”’ 
and this tendency has been much more marked among the little Federal 
judges, than in the Federal court of last resort. 

With regard to the question whether a rule prevailing in the courts 
of a State as to whether books of science can be read in evidence in 
trials at common law, is a ‘*law’’ within the meaning of the thirty- 
fourth section of the Federal Judiciary Act, we venture to express the 
opinion that such a rule ought not to be regarded as a “ law’’ even 
where it has been established by statute; since it can scarcely be sup- 
posed that it was the intent of Congress to clothe the State legislatures 
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with the power to prescribe the modes of inquiry which should be pur- 
sued by the Federal courts in ascertaining the facts on which to exer- 
cise their jurisdiction: a power which, in cases which might be imag- 
ined, might enable an unfriendly State legislature to seriously hamper 
a Federal court in the exercise of its jurisdiction.—Eps. Am. Law. Rev. } 


INJUNCTIONS AGAINST BOYCOTTING. 


To the Editors of the American Law Review: 


I have just read with great interest your article in the last number of the 
AMERICAN Law REVIEW on “ Injunctions Against Boycotting.” ! I was disap- 
pointed, however, that you did not, from the authorities, define with precision 
the limits within which the so-called ‘‘ boycotts’ may be lawful; and by “‘ boy- 
cotts’’ I mean not only combinations under which the persons combining 
merely pursue a let-alone policy, but also those combinations under which its 
members undertake to induce others not to deal with or work for a particular 
person or class of persons. 

As you say in your article, it is admitted by all the authorities that any one 
person may lawfully refuse to deal with or work for any other person or class 
of persons for any reason, or for no reason, or for a malicious reason. 

The great majority of the authorities, if not all, admit also that any number 
of persons may, by agreement among themselves, lawfully refuse to deal with 
or work for any particular person or class of persons. Some of the authorities, 
however, qualify this last proposition with the proviso that such agreement 
shall not be made or carried out from malicious motives — whatever that may 
mean, — and they all lay down the rule that the members of such combination 
may not, without rendering themselves liable to prosecution or civil action, 
induce others by coercion, threats, intimidation, false statements, or any illegal 
act to refuse to deal with or work for such particular person or class of 
persons. } 

An unlawful conspiracy is defined to be a combination among several to do 
an unlawful act, or to do a lawful act by unlawful means; and if one person 
may lawfully refuse to work for or deal with another, no matter what his 
motive, it is difficult to understand how it is that several persons may not law- 
fully agree among themselves and refuse to do the same thing, no matter what 
their motives. 

What one may lawfully do, several may by agreement among themselves 
lawfully do; and while a bad motive may make an illegal act worse, it cannot 
make unlawful that which in its essence is lawful. The law does not under- 
take to regulate the consciences of individuals, but only their acts. 

Assuming, then, that several persons may combine and refuse to deal with or 
work for any particular person or class of persons, the line beyond which they 
may not go in influencing others not to deal with or work for such person or 
class of persons is more difficult to determine; and even this line is, in my 


1 3 Am. Law Rev. 161, et seq. 
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opinion, more difficult in its application to particular cases than in its deter- 
mination as a general principle. 

Certain it is that the members of the association may not by coercion, intimi- 
dation, threats, false representations, or any illegal act, induce others not to 
deal with or work for the obnoxious person without becoming liable to such 
person in a civil action; but if they do only what they have the legal right to 
do, and other persons see fit to be influenced thereby, and also refuse to deal 
with or work for the obnoxious person, can the: obnoxious person maintain an 
action against the members of the association on the ground of conspiracy? 

For instance, if several persons may lawfully agree among themselves that 
they will not purchase goods from ‘‘A’’ because they do not personally like 
him, may they not also agree not to purchase goods from B because they do not 
like him, or because he deals with A? If they may withdraw their patronage 
from A without reason or for a bad reason, may they not also withdraw their 
patronage from B without reason or for a bad reason? And if they may thus 
refuse to deal with B, can A maintain an action against them for conspiracy 
because B chooses to be influenced in this way and prefers to have their 
patronage without A’s than A’s patronage without theirs? 

If many persons are influenced in the same way as B, A would of course lose 
business — he would suffer loss — but is not this damnum absque injuria2 

In the case I have supposed there is no illegal act on the part of the mem- 
bers of the association, and no threat of an illegal act. There can be no 
coercion in law without an illegal act or the threat of an illegal act. Fora 
person to announce that he will do what he has the legal right to do can never 
be a ‘*threat’’ within the meaning of the conspiracy cases. In view of the 
rapidly increasing number of trade associations in this country — organized 
for the purpose of protecting their several branches of business from demor- 
alization consequent upon the ruinous and unfair competition of what may be 
termed “ aggressive cutters,”’ the determination of the exact line beyond which 
they may not go in withdrawing trade from unfair competitors is a matter of 
profound interest to all. 

I trust the AMERICAN Law REVIEW will continue to throw light upon a sub- 
ject as to which the courts do not seem to be able to lay down any well 
defined rule. 


In addition to the authorities cited by you in your above mentioned article, I 
wish to call attention to the following cases: — 

Bohn Mnfg. Co. v. Hollis, 54 Minn. 223 (55 S. W. 1119). 

Brewster v. Miller’s Sons, 101 Ky. 368. ° 

Macauley v. Tierney, 19 R. I. 255 @3 Atl. 1). 

Boutwell v. Marr, 42 Atl. 609. 

Cate v. Murphy, 159 Pa. St. 420 (28 Atl. 190). 

Delz v. Winfree, 80 Tex. 400 (16 S. W. 112). 

Olive v. Van Patton, 7 Tex. Civ. App. 631 (25 S. W. 430). 

Jackson v. Stanfield, 137 Ind. 592 (36 N. E. 350). : 

Long Shore Printing Co. v. Howard, 26 Oregon, 527 (38 Pac. 547). 

Payne v. Railway Co., 81 Tenn. 507. 


Very truly yours, 


Frank W. Morancy. 
LOUISVILLE, Ky. 
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[The writer of the article in question had among his collection of 
cases the cases above cited and some others, most of them laying down 
doctrines more or less opposed to the doctrines laid down in the cases 
cited in the article. Some of those cases are distinctly opposed to the 
doctrine of the cases there cited, and are believed by the writer to be 
unsound. Others, though tending in the same direction, are distin- 
guishable. It was the purpose of the writer to deal with this collection 
of cases separately in the article; but it was found too long to admit 
of it, and the necessity of going to press hurriedly prevented him from 
citing them; but he reserved them with the hope of giving them con- 
sideration in a future article or ‘‘ Note.’’ He is glad of the opportunity 
to have called attention to them in this way, although several of them 
have been referred to, from time to time, in the department of 
** Notes ’’ of this publication. The foregoing letter of Mr. Morancy will 
attract attention for its very clear reasoning and thoughtful suggestions 


upon a subject which presents many difficult and still unsettled 
problems. — S. D. T.] 


*‘GENTLEMEN OF THE BAR, PLEASE RISE.” 


To the Editors of the American Law Review: 


I note in your last issue of the AMERICAN Law REVIEW a criticism on the 
failure of members of the bar to observe a proper degree of decorum upon the 
opening of court inthe Western States. I quote the article from memory, not 
having the copy of the REviEw at hand. 

It affords me pleasure to say that in this city the custom of rising whea the 
Court enters the room, has been inaugurated by the members of the bar, com- 
mencing on the Ist of last January, and since that time, this custom has been 
uniformly adhered to by even the original opponents to the innovation. I beg 
toinclose you a fac-simile copy of the obligation entered into between members 
of the bar. I had the pleasure of circulating this petition myself, and secured 
the signatures which you will find appended to it. I may say to you, however, 
that the path of the reformer is not strewn with roses, and I found no little 
opposition when the thought of this reform first suggested itself to me. I had 
called a meeting of the bar to assemble in Court Room No. 4 some time last 
October which was generously signed by forty members joining with me, but 
unfortunately this meeting was packed somewhat similar to the modus operandi 
in vogue at our primaries, and of course the movement was heartily disapproved 
of and voted down unanimously. This was no little discouragement to myself 
and those who joined with me in the contemplated reform. Had the meeting 
been one of representative members of the bar,I should have gone no further; 
but the next morning I framed this little pledge and circulated it quietly among 
the members of the bar in order to ascertain how many of them were gentle- 
men. Mr. Judson, to whom I first presented it, received my promise to obtain 300 
signers and you will find 301 appended to it. I may say that those objecting to 
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the innovation were not limited to young men, or men whojhad been unsuccess- 
ful in the practice of their profession. Indeed, to my surprise, I found some 
leading members of the bar opposed to it. The reasons given were various, 
and one which was mostly advanced was that the bench did not treat members 
of the bar with the respect due to them. You may imagine that it was an 
unpleasant task for the lawyer to explain away the lack of courtesy exhibited 
on the part of the bench, yet such was the task that sometimes presented itself 
tome. I am pleased to say that to-day you will find all our Circuit Courts and 
the Court of Appeals observing the custom as though it had been an established 
one from time immemorial. 

I was in Kansas City about a month ago and suggested to certain members of 
the bar that they also inaugurate the custom, and to my utter astonishment and 
disgust, I find to-day in the Globe-Democrat of this city, the article which I 
inclose herewith. I can hardly believe that-a man, fit to sit upon the bench, 
can have so little regard for the position which he holds, and so little re- 
spect for members of the bar as to refuse his cordial support in a movement 
of this character; but alas, such seems to be the case in Kansas City, if 
this clipping tells the truth.! I may say for the bench of St. Louis. that with 
one voice they joined heartily in the movement, and that certainly was the 
only proper course for them to pursue. 

: Very truly yours, 


L. FRaNK OTTOFY. 
St. Louis, Mo. 


(Remarks. —It is true that there are judges — and too many of 
them — who do not treat the bar with proper respect and courtesy. It 


is also true that such judges are not confined to the courts of those 
States where the bar does not rise when the judge enters to take his seat, 
but that some of them are on the bench of the Federal courts, where the 
bar treat the judges with this formal measure of respect. It is also 
true that it is hard—very hard — for lawyers to exhibit this formal 
measure of respect to the boss-made elective judges, remembering the 
slum processes by which many of them secured their nominations and 
elections, and their subserviency to the ‘‘ boss ’’ of their political party 
even after ascending the bench, — especially where, as is often the case, 
the boss-made judge was a lawyer of no standing or character while at 
the bar. But it is also true that such a judge, although of little learn- 
ing and indifferent character as a lawyer, and although boss-made and 
made by slum processes, represents the dignity and sovereignty of the 
State, such as the dignity and sovereignty of a State is, which allows its 
judges to be made in that way. And it is but just to say that there 
are many elective judges — and notably in St. Louis — whose conduct 
illustrates the best traditions of the bench and bar. Our chief reason 
for advocating this reform is that it tends to give both to the bench 


1 Mr. Ottofy has since written to us that four State judges in Kansas City opposed 
the clipping (which we refrain from print- the reform—and so much the worse for 
ing) does not tell the truth: onlyone ofthe him.— Eps. AM. Law REV. 
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and the bar a better sense of the dignity and solemnity that should 
characterize the administration of justice. It tends to give to each a 
better sense of the dignity and honor of the bar. It also tends togive 
the judge — although boss-made and by slum processes— a better 
sense of his own dignity and honor; and it may lead him to believe 
that possibly the bar may entertain some respect for him, or at least 
for his office, after all. Last, but not least, it tends to give the gen- 
eral public who assemble in the court as suitors, as witnesses, as 
jurors, or as spectators, more respect for the administration of jus- 
tice, and a better sense of the honor and dignity both of the bench 
and the bar. — Eps. Am. Law. Rev. } 


REPELS THE ASPERSION CAST UPON CHIEF JUSTICE TANEY. 
To the Editors of the American Law Review: 


A few days ago I had occasion to refer to the address of Charles A. Gar- 
diner, of the New York bar, delivered before the New York State Bar Asso- 
ciation, at its annual meeting at Albany, January 18, 1899, published in the 
March-April number of the Rrvrew, 1899, and was somewhat surprised to 
find on page 174a reiteration of what Hon. George Ticknor Curtis denominates 
**a calumny that was industriously circulated against Chief-Justice Taney, and 
that has had extensive popular credence from that day to this.’? Mr. Gardi- 
ner says: — 

**If to-day the Dred Scott decision is law, then the Thirteenth, Fourteenth 
and Fifteenth Amendments are not law; the results of the Rebellion are nullified; 
the Missouri Compromise was unconstitutional; slavery can be maintained in 
all of our territories; and the negro has no ‘ rights which the white man is bound 
to respect.’”’ 

In a note to be found on page 276,! Constitutional History of the United 
States, by George Ticknor Curtis, the author refers to the phrase ‘‘a negro 
has no rights which a white man is bound to respect,” in the following 
language : — 

“He,’’ Chief Justice Taney, ‘was +, without the slightest truth, with 
having said from the bench that a ‘ negro has no rights which a white man is 
bound to respect.’ ’’ 

If Mr. Curtis is correct, then Mr. Gardiner is guilty of calumniating the 
dead. Very respectfully yours, 


A. C. CAMPBELL. 
ROSWELL, N. M. 


(Remarks. — We have defended the character of Chief Justice Taney 
from that aspersion again and again in the pages of this publication. 
The court.decided no such thing; Chief Justice Taney laid down no 
such principle of law as applicable to the status of the negro at the 
time when the Dred-Scott decision was rendered. He was dealing with 
the status of the negro historically, and what he said, in substance, was 
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that at the time when the government of the United States was formed, 
the general opinion of the white race ascribed to the negro race the 
status of having ‘‘ no rights which the white man was bound to respect.’’ 
But the decision did hold that a negro could not sue for his own free- 
dom, or for an assault and battery upon his wife and children, in a 
court of the United States, because he was not a member of the body 
politic of the United States — not one of the American people: a posi- 
tion which the State courts refuse to ascribe even to unnaturalized 
Indians ; | though the Court of Appeals of New York® has just ascribed 
it to the Montauk tribe of Indians dwelling at the eastern end of Long 
Island; and we say that nothing on earth can be said in favor of such 
decisions. — Eps. Am. Law Rev. ] 


' CALLS MR. MILLS TO PENANCE. 


To the Editors of the American Law Review: 


I subscribed for your publication the other day and have been reading it, 
thinking that the information contained therein, at least so far as extracts from 


1 Wiley v. Manato-wah, 6 Kan. 111; Wiley 
v. Keokuk, 6 Kan. 94; Missouri Pac. R. Co. v. 
Cullers, 81 Tex. 883; Lobdell v. Hall,3 Nev. 
507. 

2The New York Court of Appeals has 
lately held that an action of ejectment can- 
not be maintained by a member of the Mon- 
tauk tribe of Indians, suing for all who may 
contribute, but that their remedy is to 
appeal to the legislature for an enabling 
act empowering them to sue. Johnson v, 
Long Island BR. Oo., 162 N. Y. 462; s. c. N. Y. 
Stat. Reps. and Session Laws, No. 364, 
Apr. 28, 1900. In order to reach this con- 
clusion it became necessary for the court 
to overrule two previous decisions rendered 
in the same State. In one of them it was 
held that Indians might maintain a suit in 
equity on behalf of themselves and the 
residue of their nation living on a reserva- 
tion, to restrain a trespass upon their lands. 
Strong v. Waterman, 11 Paigé (N. Y.), 607. 
In the other it was held that an Indian may 
maintain an action to recover damages for 
an assault and battery. Jemmison v. Ken- 
nedy, 55 Hun (N. Y.),47. In the National 
courts the Indian has fared miserably by 
reason of the circumscribed charaeter of 
the Federal judicial power under the con- 
stitution, as interpreted by the casuistry of 
John Marshall and his associates. The 
Indian nation could not sue a State in the 
Supreme Court of the United States, to re- 
dress outrages perpetrated upon it by the 


public authorities of the State, because it 
was not a “foreign State” within the 
meaning of section 2 of article 3 of the 
Federal constitution. Cherokee Nation v. 
Georgia, 5 Pet. (U.8.)1. Nor could such a 
nation enjoin a railroad company from con- 
demning a right of way through its lands, 
under authority of an act of Congress, for 
a similar reason. Cherokee Nation v. Kan- 
sas &. R. Co., 1385 U. 8.651. Nor could an 
individual unnaturalized Indian residing 
within the United States maintain an action 
in a circuit court of the United States, be- 
cause he was not a “* foreign citizen or sub- 
ject,” within the meaning of section 2, 
article 3 of the Constitution of the United 
States. Karrahoo v. Adams, 1 Dill. (U. 8.) 
344. As the Indians are, in a peculiar sense, 
wards of the nation, and not of the States, — 
these decisions, which close the door of the 
Federal courts against them, deserve to be 
characterized as cruel and wanton, — espe- 
cially as they are founded on the flimsiest 
casuistry; since the question, when it was 
first decided, could have been decided the 
other way upon even better technical rea- 
sons. Besides, common sense and common 
justice cry shame at a doctrine that a peo- 
ple living among us, over whom our consti- 
tution and laws do not extend, but yet who 
are capable of entering into treaties with 
us, have no remedies in our National courts 
for the protection of rights secured by these 
treaties, and of the ordinary rights of man. 
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decisions of the Supreme Court were concerned, were in a measure correct; but 

I find, in an article of the January-February number by Henry E. Mills on 
** Should Federal Courts Ignore State Laws,’’ the statement that the Supreme 
Court of the United States has disregarded the statute of Alabama, making 
bills and notes payable at a banker’s, or at a designated place of payment, 
negotiable, etc. The case cited, Oates v. First Nat. Bank,! in the first place 
this case is not reported in the 110, but is reported in 100 U. S. Im the second 
place, the case above referred to does not decide any such thing, and is con- 
sequently very misleading. I remain, 

: Yours very truly, 


E. N. HaMILL. 
BIRMINGHAM, ALA. 


[Henry E. Mills is a lawyer of mature years, and of distinction in his 
profession. He is the author of a work on Eminent Domain which has 
reached a second edition, and which has proved accurate and accepta- 
ble to the profession. The editors of the American Law Review can- 
not undertake to revise the articles submitted to them by lawyers of 
such standing, for the purpose of determining whether or not they have 
made mistakes in stating the doctrines of the cases which they cite, and 
upon which they comment. Rather than do this, they would them- 
selves write all the articles published in the Review, because it would 
not involve much more labor. They are, however, always very glad to 
have mistakes, especially their own, pointed out and corrected ; and they 
have no doubt that Mr. Mills shares in this feeling with regard to any 


mistake which he may have committed in the article in question.— 
Eps. Au. Law Rev. ] 


THE NEW HAMPSHIRE “ MINK CASE.”’ 


To the Editors of the American Law Review: 


I read with interest your criticism on my work on the ‘‘ Law of Animals.” 
I wish, however, to defend myself from the accusation of having missed the 
“ great New Hampshire Mink Case.’’ You will find it cited on page 134, and 
again on page 568. Perhaps ‘“‘ Mink”’ should have appeared in the index, but 
I found it impracticable to cite, under the name of each species of animal, all 
the cases connected with that animal. The mink case is cited under ‘‘ Geese,”’ 
and included in some general citations such as “‘ Injuring and Killing Animals,” 
Game Laws.”’ 

The name of my publisher seems inadvertently to have been omitted by you. 
JOHN H. 


PHILADELPHIA, Pa. 


_[The name of the publishers of Mr. Ingham’s most excellent work is 
T. & J. W. Johnson & Co., of Philadelphia. — Eps. Am. Law Rev.] 
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BLACK’s LAW AND PRACTICE IN ACCIDENT CASES8. — Law and Practice in Accident Cases, 
including a Statement of General Principles; Actions, Parties Thereto; Pleadings and 
Forms; Common Law and Code; Evidence and Proof; Damages for Personal Injuries 
and for Causing Death; Questions of Law and Fact; Defenses; Contributory Negli- 
gence; Fellow-Servants; Requests to Charge and Charges by Trial Judges. By 
CHARLES C. BLACK, author of “ New Jersey Law of Taxation.” Newark, N. J.: Soney 
& Sage. 1900. 

This work, in one volume, of something less than 856 pages all told, is at- 
tractively printed by the J. B. Lyon Company, of Albany, N. Y. The author is 
a lawyer about forty years of age, engaged in anactive practice. The publish- 
ers are young men, who were formerly connected with the publishing house of 
Frederick D. Linn, of Jersey City, N. J., lately deceased. Perhaps we may go 
into a question of geography enough to say that Newark is the largest city in 
the State of New Jersey; that it is situated eight or nine miles west of Jersey 
City and Hoboken, and is in fact a great manufacturing suburb of the city of 
New York, possessing only the disadvantages of being beset with malaria and 
mosquitoes. This furnishes no reason why its enterprise, so well developed in 
other commercial lines, should not take, to a reasonable extent, the direction 
of publishing; and this book is a good send- off. 

Its textual matter, outside of forms, is condensed into 475 pages. The style 
is compact, very much as in a digest, and the number of cases cited is verY 
large. We notice that the leading text-books on the subject are constantly 
cited. The first chapter embraces twenty-six sections on general principles» 
relating to the law of negligence. The second chapter is a continuation of the 
first, and extends these general principles into a variety of apt and useful illus- 
trations. This is followed by part two, relating to procedure, evidence, dam- 
ages, and questions of law and fact. Then comes part three, defenses, con- 
tributory negligence, and the fellow-servant doctrine. The fourth and last part 
is devoted entirely to forms. These embrace forms of pleadings, and forms of 
judges’ charges and of requests to charge. We have said that the author has 
cited a good many cases. We ought to have added that a good many of them 
are recent ones; the total number seems to be about 4.500. In addition to this, 
the author has made liberal use of the labors of previous writers on the subjects 
of negligence and carriers of passengers. 


MCCLAIN’s CASES ON CONSTITUTIONAL Lé#éw.—A Selection of Cases on Constitutional 
Law. By EMLIN McCLAIN, A. M., LL.D., Chancellor of the Law Department of the 
State University of Iowa. Boston: Little, Brown,aad Company. 1900. 

This is a collection of cases, parts of cases, and extracts from cases, com- 
piled and printed for the purpose of instructing students in the subject of 
constitutional law, in pursuance of the method of teaching by cases put in 
practice by Dr. Langdell, of the Harvard Law School. The book contains 
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about 1,100 pages all told, printed in rather small type, the size being what 
printers would have called, before the invention of the printing machine, long 
primer. The printing is not up to the style of the earlier printing of the 
great house of ‘‘John Wilson & Son, Cambridge, U. S. A.’’; but, seeing they 
have evidently used the modern typesetting machine, they will not be hanged 
by reason of the typographical appearance of this book. 

As we have remarked when noticing other books of this class, it is easy to 
make a book of this kind. No great brain-racking effort of legal authorship, 
but merely a fair acquaintance with the subject, is required; a blue pencil, a 
typewriter, and a printer can do the rest. The cases are denuded of head 
notes, and only so much of each case is printed as is necessary to a theoreti- 
cal understanding of it. In many cases only portions of the, opinions are 
printed. In others, extracts merely are given in the form of notes in still 
finer type. Take, for example, the great Dartmouth College decision! We 
find that only a portion of the opinion of Chief Justice Marshall has been 
printed; the admirable opinions of Justices Story and Washington have been 
totally omitted. When it is considered that one of the views promulgated by 
Story presents almost the only relieving feature of a decision which put the 
private corporation above the sovereign State which had created it — the 
creature above the creator, — we refer to the view that the legislatures of the 
States can obviate the consequences of the decision by reserving, in grants 
of corporate franchises, the power to alter or repeal them, — we can but re- 
gret that there has been so much condensation of perhaps the most important 
opinion on a constitutional question that was ever promulgated in the United 
States. The author apologizes for this plan of condensation in his preface; 
and when we consider that he was making a book primarily for the use of 
students, that he had to keep his book within reasonable compass, and could 
not print everything, — we must conclude that it was a matter which properly 
rested in his sound discretion what he should print and what leave out. 

Nearly all the cases printed in this volume are decisions of the Supreme 
Court of the United States, although the decisions of a few State courts of 
last resort are given. The compiler concluded to leave out dissenting opinions 
entirely, and in this we think he was right; for, although dissenting opinions 
are generally powerful, and sometimes heated, they do not lay down the law, 
except where the law has been subsequently changed to conform to them; and 
hence it is clear that, however valuable, their value consists in the fact that they 
are mere arguments by professors of the law, and that the law does not rest 
in them, but in the prevailing opinions. 

The compiler says in his preface that ‘‘ where opinions of the Supreme Court 
of the United States bear on the questions which arise under State Constitutions, 
those decisions have been preferred to the decisions of the State courts on the 
same questions.’’ Inthis he hasevidently made amistake. Exactly the reverse 
should have been his policy. Inthe interpretation of the Constitution of a State, 
where no Federal question is involved, the decision of the highest court of that 
State is primarily authoritative, in the same sense in which the decision of the 
Supreme Court of the United States, in the interpretation of the Federal Con- 
stitution, is primarily authoritative. The State court is bound to follow the 
latter decision, because it is authority; the Federal court ought to charge itself 


1 Page 1006 of this volume. 
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with the obligation of following the former decision for the same reason, but it 
contents itself with following it rather as a matter of comity. No fetich wor- 
ship of the Federal judiciary should place its opinions above the State judica- 
tories in the interpretation of State constitutions and laws. 

This work has no general table of cases; the table of cases is confined to 
those cases which are reprinted, in whole or in part, or from which considerable 
abstracts have been made. It furnishes no key to the student by which to solve 
the examples which it gives, but he must dig them out himself, as he ought to 
do. For the practitioner it will have some slight value. It gives the text of the 
Constitution of the United States, and be will find it to his advantage to have 
collected in one volume, where he can lay his hand upon them, the great cases 
on constitutional law, or very full extracts from those cases. Its index is of 
the briefest character. 


UNDERHILL ON WILLS, —A treatise on the Law of Wills, including their Execution, 
Revocation, etc.; also a full Discussion of the Rules and Principles of their Construc- 
tion, together with a Consideration of those Rules of the Law of Real Property and of 
the Doctrines of Equity which are Most Frequently Applicable to Testamentary Dis- 
positions of Property, with full References to the Latest American and English De- 
cisions. By H. C. UNDERHILL, LL.B., of the New York Bar, Author of a “ Treatise on 
the Law of Evidence,” and a “Treatise on the Law of Criminal Evidence.” In two 
Volumes. Chicago: T. H. Flood and Company. 1900. 

This work is very attractively printed by that high-grade law printing house, 
The State Journal Company, of Madison, Wisconsin. It is to be said in favor 
of the publishers of this work, T. H. Flood & Co., that they have never issued, 
with their imprint upon it, a work cheaply, meanly or nastily printed. Some 
publishing houses have never issued any other kind. A publisher who issues a 
book in clean and wholesome form, at once treats with due respect himself, 
his author, and his customers. 

The author should have discarded the addition of ‘‘LL.B.”’ It could add 
nothing to the name of a lawyer more than fifty years of age, who has written 
and published several treatises on different titles of the law, of recognized 
value and authority. Such an author should have the degree of LL.D., if a 
degree, which has been scattered around with such liberality among blather- 
skite preachers and politicians, can be supposed to have any real value, even as 
an ornament. It is recalled that another distinguished citizen of the town 
whereof Mr. Underhill is a resident, persistently refused the degree of ‘‘ D.D.”’ ; 
though in one case he admitted that he was compelled to accept it when a fellow 
called him **a d——d scoundrel.’’ No one will ever confer the degree of D.D. 
on Mr. Underhill in that way. He is a gentleman of charming personality, and 
probably has no enemies, even of the fretful kind. 

The opinion has been expressed that another work on the law of wills was 
not needed at the time when this was published. We do not share in this 
opinion. There was no late American work on the subject at all as comprehen- 
sive as this work is, and jurisprudence in that department, as in all others, is 
continually taking forward steps. We have seen the statement in print that 
this work cites about 17,000 cases; but we find, on examination, that the num- 
ber of cases cited is about 13,000. But when this number of citations is taken 
into account, one must admire the great diligence of the author. The citation 
of cases is brought down to the latest date. The author does not neglect the 
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unofficial citations, especially the ‘‘ Reporters’ of the West Publishing Com- 
pany; but we do not see that he cites those two valuable series of selected and 
annotated cases, the ‘' L. R. A.,’’ and the “* Am. St. Rep.”’ 

No editor has adequate time to make a thorough review of a law book, 
especially a work of this kind; and an author, on reading the attempt of an 
editor so to do, must smile as the feeling comes over him how little the editor 
really knows about his book. We sometimes send books out to competent 
critics to be examined and reviewed, but in at least half the»cases the book is 
kept and the review never written. If the publisher of a legal periodical, such 
as this is, were to undertake to maintain on his editorial staff a competent 
critic to make a thorough examination of all law books sent to him for review; 
to compare them with other works; to verify the citations for the purpose of 
seeing to what extent they support the text; and generally to apply to them the 
other recognized tests of criticism, he would have to keep at least one man 
constantly employed and at a considerable salary, and this for the purpose of 
writing gratuitous advertisements of books for the benefit of publishers. Our 
idea in reviewing books is, and always has been, to say concerning a book what 
we think ought to be said to our readers, and for their benefit, considering the 
very slight opportunity we have for the examination of each of the numerous 
books submitted to us for that purpose. Such an examination as we have been 
able to give to this work, with this purpose in view, enables us to say that the 
author has been very diligent in the collection of his materials, and skillful in 
the arrangement and compilation of them; that his style of composition is of 
the best; that his mode of statement is clear and lawyer-like; and that his 
text and notes fairly exhibit the whole of the subject of Wills; their validity; 
their interpretation, and the trusts springing out of them, as it stands to-day. 
Our feeling is that if we had a subject in this branch of the law to investigate, 
Underhill on Wills would be the first work that we would reach for. 


GREENLEAF ON EVIDENCE.—Vol. II. Sixteenth Edition. A Treatise on the Law of 
Evidence, by SIMON GRBENLEAF, LL.D. Revised, Enlarged, and Annotated, by 
EDWARD AVERY HARRIMAN, Professor of Law in the Northwestern University Law 
School. Boston: Little, Brown, and Company. 1899. 


GREENLEAF ON EVIDENCE.—Vol. III. Sixteenth Edition. A Treatise on the Law of 
Evidence by SIMON GRBENLEAF, LL.D. Revised, Enlarged, and Annotated, by EDWARD 
AVERY HARRIMAN, Professor of law in the Northwestern University Law School. 
Boston: Little, Brown, and Company. 1899. 


We have only time and space to announce the completion of the sixteenth 
edition of this great work. It is scarcely necessary to advise the reader that 
Volume I., edited by Professor JouN HENRY WIGMORE, of the Northwestern 
University Law School, deals with general questions relating to the law of 
evidence; that Volume II., edited by Professor HARRIMAN, of the same law 
school, deals with the applications of the rules of evidence, in various civil 
actions, and to various subjects arising in civil actions; while Volume IIL, 
edited by the last named gentleman, deals with the rules of evidence as 
applied in various criminal cases, in proceedings in equity, in admiralty, and 
before courts-martial. Professor HARRIMAN justly says in his preface: ‘‘ The 
exhaustive annotation of the first volume by Mr. WiGmMorE renders discussion 
of the principles of evidence unnecessary ir the notes to Volumes IL. and III. 
The editor of these Volumes [meaning Volumes II. and III.] has undertaken 
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to reinforce the statements of the text by additional citations of recent cases; 
to show what modifications of the law have taken place; and to add such ad- 
ditional illustrations or corollaries of the text as have seemed of most im- 
portance in the recent decisions of the courts. The encyclopaedic character of 
Volumes ITI. and III. necessitates the omission of certain details of the subject 
treated. Itis doubtful, however, if any two volumes contain a greater amount 
of legal information than these two volumes of Greenleaf.’? We say that it 
is not doubtful at all. We say, with the fullest confidence, that, outside of the 
law dictionaries, no two volumes are extant in the English language which 
contain a greater amount of legal information than these two volumes of 
Greenleaf. The matter added by the diligence of Professor Harrrman will be 
found inserted in the notes in square brackets. The most cursory turning over 
of the pages will convince the. searcher that this amount of matter is very 
great; and he will readily give credit to the statement of the editor that 
several thousand citations of cases, which have been decided since the pub- 
lication of the fifteenth edition, have been added in these two volumes, 
bringing the annotation down to the present year. It is easy to see that Pro- 
fessor HarRumaNn had quite a different task to perform from that assigned to 
Professor Wigmore. In examining the modern cases, applying the rules of 
evidence to every possible subject, in every possible kind of action, civil and 
criminal, he had a very extensive and diversified task to perform. We can say, 
without much hazard, that he has performed it well. On the whole, we can 
say of the present edition of this work, that if the editorial work of Professor 
HarRIMaN is full, accurate and sufficient, that of Professor WiGMoRE is superb. 


AMERICAN BANKRUPTCY REPORTS, VOL. Il. — American Bankruptcy Reports, Annotated 

(Cited Am. B. R.), Reporting the Bankruptcy Decisions and Opinions in the United 
States, of the Federal Courts, State Courts and Refereesin Bankruptcy. Edited by Wm. 
MILLER COLLIER, Author of “ Collier on Bankruptcy,” assisted by Marx L. WHITNEY, 
of the Auburn, N. Y., Bar. Albany, N. Y.: Matthew Bender. 1900. 


It is plain that nothing but the excellence of some rival work will enable the 
bankruptcy practitioner to dispense with this collection of cases, many of them 
annotated, with annotations which seem to be full and good. 


WALTOn’s CIVIL LAW OF SPAIN. — The Civil Law in Spain and Spanish- America, including 

Cuba, Puerto Rico and Philippine Islands, and the Spanish Civil Code in force Annotated 
and with References to the Civil Oodes of Mexico, Central and South America, with a 
History of all the Spanish Codes, and Summary of Canonical Laws, of the Principal 
Fueros, Ordenamientos, Councils and Ordenanzas of Spain, from the Earliest Times to 
the Twentieth Century; including the Spanish, Mexican, Cuban and Puerto Rican 
Autonomical Constitutions, and a History of the Laws of the Indies — Recopilacion de 
Leyes de Los Reynos de Las Indias. By CLIFFORD STEVENS WALTON, Doctorando, 
University of Madrid, Licentiate of the University of Havana, Member of the Bar of the 
Supreme Court of the United States and of the Bar of the District of Columbia, Associate 
of the Institut de Droit International, and Corresponding Member of the Sociedad 
Geografia y Estadistica de Mexico. Washington, D.C.: W. H. Lowdermilk &Oo. 1900. 


The above title page contains so full an advertisement of this work as to 
leave the reviewer little further to say. We are not sufficiently acquainted 
with the Spanish civil law to offer any critical opinions concerning its merits; 
but we can readily see that our recent acquisitions of countries where the 
Spanish civil law has prevailed and still prevails, make the publication of this 
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book very timely, if not necessary. We have had applications from Americans 
holding official positions in Cuba and Puerto Rico for works upon this subject, 
and we have no hesitation in recommending this work to them. 


BALLARD’S DEED FORMS, ANNOTATED.— Deed Forms, Annotated, being a Complete 
Compilation, with Exhaustive Annotations, of the Statutory Provisions of the Several 
States and Territories Prescribing the Formal Requisites of a Conveyance of Land, 
Including Statutory Forms of Deeds and Certificates of Acknowledgments, and the 
Statutory Provisions as to Who May Take Acknowledgments. To which are added Forms 
of Deeds and Certificates of Acknowledgments in General Use in Those States Having 
no Prescribed Statutory Forms. With an Appendix, Containing a Concise Treatise on 
the Law of Abstracts and Abstracters, Including a Complete Compilation of the Statu- 
tory Provisions of the Several States and Territories on this Subject, Together with the 
Provisions of the Internal Revenue Law Concerning the Stamping of Conveyances, and 
Their Construction. Edited by EMERSON E. BALLARD, Editor of “ Ballard’s Law of 
Real Property.’”’” Logansport, Ind.: The Ballard Publishing Co. 1900. 


The title page of this book is so long that it almost makes us gasp. It takes 
up so much space as to leave substantially none for the reviewer. It furnishes 
a conspicuous example of an author reviewing his own book. There is only 
enough space left for us to add that the forms are classified alphabetically by 
States; that the margins of the pages are cut, as in an index or in some of the 
digests; and that the names of the States are printed thereon so that any State 
can be readily turned to. It has a considerable index, but no table of cases. 


ROOD ON THE COMMON REMEDIAL PROCESSES. —A Treatise, by Outline, Cases and An- 
notations, on the Common Remedial Processes, or the Means by which Judgments are 
Enforced; and Principally of Attachment, Garnishment, Executions and Replevin; 
and Incidentally of the Judgments Enforced, the Nature, Essentials, Record and Sat- 
isfaction of Them. Prepared Specially for Students. By JOHN R. Roop, Author of 
“A Treatise on the Law of Garnishment,” and an Instructor in the Law Department 
of the University of Michigan. George Wahr, Publisher and Bookseller, Ann Harbor, 

Mich. 1900. 


This is another one of those books gotten up for the purpose of teaching 
r law students according to the case method of Prof. Langdell. It contains 116 
cases, selected from the reports of different States, because of their supposed 
value. To these are added copious annotations, cross-references, and com- 
ments, showing whether the points involved in each case are settled law or 
disputed questions, and if the latter, on which side the preponderance is. It 
contains less than 400 pages, all told. The table of cases evidently contains 
only the cases reprinted, and the indexis meager. The copy placed in our hands 
is printed in a manner that cannot be specially praised, and is bound in cloth. 


TWENTY-SECOND ANNUAL REPORT OF THE AMERICAN BaR ASSOCIATION. — 
Report of the Twenty-second Annual Meeting of the American Bar Association. 
Held at Buffalo, New York, August 28, 29 and 30, 1899. Philadelphia: Dando 
Printing and Publishing Company, 34 South Third street. 1899. 


JOHN M. HARLAN. 
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